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Court of Appeals of the District of Columbia 


No. 5022. 

Manufacturers' Finance Company, a Corporation, &c., 

Plaintiff in Error, 


vs. 

United States of America. 


* 


1-6 Petition for Return of Automobile. 

Filed November 12, 1927. 

In the Police Court of the District of Colunibia. 

No. 303,768. 

The United States of America 

vs. 

James Francis Farley, Defendant. 

The petition of the Manufacturers* Finance Cq 
corporation, respectfully represents to the Con 
lows: 

1. That it is a corporation duly organized and established 
under and by virtue of the laws in the State of pelaware. 
having its principal place of busines in the City! of Balti¬ 
more, in the State of Maryland, and also an office in the 
District of Columbia at 1731 L Street, Northwest, and is 
engaged in the general financing business, including the 
purchase of automobile paper. 

2. That heretofore on to wit the 19th day of September, 
1927, in the regular course of business the Aurisn(ian Chev¬ 
rolet Sales Company offered to sell and the petitioner, 
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mpany, a 
t as fol- 
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after careful investigation as will hereinafter appear, 
agreed to hue and receive an assignment of a conditional 
sales contract and promissory note ’purporting to contain 
the agreement of one Karl K. Kuntzleman to buy a Chev¬ 
rolet Coach, Manufacturers* Serial Xo. 1*2AA5£K>88, Motor 
Xo. 5522066, model 1027, and agreeing to pay a balance of 
$572.70 together with an attorney's fee of fifteen per cent 
secured by a conditional bill of sale on said automobile; 
that before accepting the endorsement and assignment of 
the said conditional bill of sale, and note, tlie petitioner had 
a careful investigation made of the said Karl K. Kuntzle- 
man, who was reported as being employed in the Bureau of 
Standards since 1010, and having worked steadily 
7 at that place ahd being well considered and highly 
regarded bv his employers and those who knew' him 
both from a financial and moral standpoint: that on to wit 
the fifth, dav of October, 1027, vour petitioner has learned, 

• *i 

the above described automobile, while being operated by 
one James Francis Farley at Seventeenth and Eosedale 
Streets Xort htrrsf. Was seized bv Prohibition Agents or 
members of the Police Department while transporting 180 
half gallon jars of corn liquor and that said James Francis 
Farley was immediately placed under arrest and the said 
automobile taken into custody and is now held by the Pro¬ 
hibition Director and is stored at Fort McHenrv, Mary- 
land. 


0. The amount due'this petitioner on said automobile and 
secured by conditional bill of sale is, including the attor¬ 
ney's fee of fifteen per cent, the sum of six hundred fifty- 
eight Dollars and fifty cents ($658.50): the said automo¬ 
bile petitioner is advised, has been appraised by the Gov¬ 
ernment authorities 'at Six Hundred Dollars ($600) and 
your petitioner avers that in the event of a sale of the 
said automobile by public auction, as required by law, 
there would not be any surplus which could be paid into 
the Treasury of the United States, after the payment of 
your petitioners claim and the expenses, storage, etc. 


4. Your petitioner 1 further says that at the time of the 
purchase of said promissory note, and its financing of the 
transaction hereinabove referred to, it had no knowledge 
but has since learned that said automobile was not actually 
bought by the said Karl K. Kuntzleman, whose name ap- 



UNITED STATED OF AMERICA. 


peared upon said conditional bill oi' sale and llie 


‘> 

O 


10 to, and 


dial said signature was not the said Kuntzleman # genuine 
signature, but that the said automobile was purchased by 
persons unknown to the petitioner, and tile name of Kunt- 
zleman forged. 

8 Wherefore, the premises considered, ypur peti¬ 

tioner prays: 

1. That its lien in the sum oi' Six hundred liftv c 

*> 

iars and til'ty cents ($058.50) may be established a 
nized as a valid lien against the said automobile. 

2. That said automobile mav be delivered to 

, • 

til ioner. 

M. That in the event said automobile is ordered 
the ’petitioner's claim may be paid out of tile pr 
the* sale. 

4. And for such other and further relief as the 
require and to the Court seem just and proper. 

M A X T FACTFR EHS' FIN 
COMPANY, 

By R. IT ROBERT, 

Asst. Scct'i/. 

ALFRED M. SCHWARTZ, 

Attorney for Petitioner. 


igiit Dol- 


nu recog- 


your pe- 

bold, that 
bceeds of 

case mav 

ANCE 


( itv of Baltimore, 

State of Maryland, ss: 

R. lx. Robert, being iirst duly sworn, deposes 
that lie is the Asst. Sect'y of the Manufacturers 
(Company, a corporation, and as such is autho 
does execute the aforegoing petition: that he 
over the aforegoing petition by him subscribed a 


of the said .Manufacturers' Finance Company, and knows 
the contents thereof: that the matters and fads therein 
stated upon personal knowledge are true, and those stated 
upon information and belief, he believes to be Hue. 


and says 
’ Finance 
•ized and 
has read 
nd behalf 


Subscribed and sworn to before me this 10th diay of No¬ 
vember, 1927. 

[notarial seal.] J. STANLEY BALLARD, 

Notary Public. 


My commission expires May 2, 1929. 
2—5022 a 
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Plaintiff '$ Ansicer to I nterreniug Petition. 


Filed June 25th, 1928. 


Comes now the United States of America, plaintiff in the 
above entitled cause, bv its attorney, Leo A. Rover, United 
States Attorney in and for the District of Columbia, and 
for answer to the intervening petition tiled herein, by the 
Manufacturers* Finance Company, says: 

1. That answering 1 paragraph 1 of the petition filed 
herein, the plaintiff admits the allegations therein con¬ 
tained. 

2. That answering the allegations contained in para¬ 
graph 2 of said petition, the plaintiff admits that the pe¬ 
titioner agreed to buy, and the Ourisman Chevrolet Sales 
Company offered to sell a certain alleged contract and 
promissory note, purporting to sell the automobile de¬ 
scribed in said petition, to one Earl E. Ivuntzleman, as is 
more particularly herinafter set forth, but denies that said 
alleged contract and note were the agreement of, or signed 
by the said Ivuntzleman. or by his authority; and the plain¬ 
tiff denies all other allegations in said paragraph 2, except¬ 
ing that the plaintiff admits that the petitioner herein made 
a certain investigation and ascertained the facts set forth 
in said paragraph 2, but denies that petitioner made a care¬ 
ful investigation of said Earl E. Ivuntzleman as therein 

C/ 

alleged. 

3. That answering paragraph 3 of said petition, the 
plaintiff has no facts upon which to admit or deny the 
allegations therein contained and, therefore, neither ad¬ 
mits nor denies the same; but leaves the petitioner to prove 
the same, excepting the allegation therein contained that 
said automobile had been appraised at Six Hundred Dol¬ 
lars, which allegation the plaintiff herein admits. 

4. That answering paragraph 4 of said petition, 
10 the plaintiff admits that, at the time of the assign¬ 
ment of said (alleged promissory note to the peti¬ 
tioner herein, and its financing of the alleged transaction 
therein referred to, the petitioner had no actual knowledge 
that said Earl E. Ivuntzleman was not the actual purchaser 
of said automobile, or that the signature to said alleged 




UNITED STATES OF AMERICA. 


contract and note purporting to lie that of Earl E; Kuntzle- 
num, was not in fact that of said Kuntzleman, or that said 
nutomohile had been or was to be used in violation of the 
Prohibition Law, and denies all other allegations therein 
contained. 

5. And still further answering said petition, he plain- 
tilt’ says that said alleged contract and note, together with 
the alleged purchasers statement annexed thereto, were 
each forgeries; that said Earl E. Kuntzleman did not ex¬ 
ecute any of said instruments nor authorize.any jme in his 
behalf to execute the same; that the said Kuntzleman did 
not purchase said automobile, nor was said automobile 
sold or delivered to the said Kuntzleman by the said Ouris- 
man Chevrolet Sales Company. That the said jOnrisman 
Chevrolet Sales Company knew of all of said facts and sold 
said automobile to a bootlegger, knowing him to be a boot¬ 
legger, and, through its salesman, fraudulently and know¬ 
ingly executed and accepted said documents, well knowing 
that the same had been forged and executed in the pur¬ 
ported name of said Earl E. Kuntzleman, and well know¬ 
ing that tlie said Kuntzleman was not in fact the purchaser 
of said car, and that lie was not to be responsible under 
said alleged contract or note. That the said Ourisman 
Chevrolet Sales Company, having thus knowingly sold said 
automobile to a person known to it to be a bootlegger is 
not in a position to show good cause against the forfeiture 
and sale of said automobile by reason of the same having 

been unlawfully used in the unlawful transportation 
11 and possession of intoxicating liquor thejrein, and 

that the petitioner herein, as the assignee of said 
Company, stands in its shoes, lias no better rights, and 
likewise cannot and does not show good cause against a 
forfeiture and sale of said automobile as aforesaid. 

6. That the petitioner herein did not make a careful and 
proper investigation of the purported purchased of said 
automobile, under the said alleged contract and jnote, did 
not, at any time, interview or attempt to intervie\j* the said 
Kuntzleman in respect thereto, and did not exerjeise ordi¬ 
nary care and diligence in the premises; that byithe exer¬ 
cise of such reasonable care and diligence, the said peti¬ 
tioner could and would have readily ascertained the fact 
that said documents were forgeries, and that the said 


AlAXU FACT FREES 
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tvuntzleman was not the a - iai . urchaser of said automo¬ 
bile: and that, noi laving exercised such reasonable care 
and diligence, the petitioner is uei entitled to maintain ibis 
petition, but is charged wb ! the knowledge chargeable to 
its assignor, the said ; hirNmnu ( hevrolei Sales Company. 

i. That still answering said petition, the plaintiff says 
that, shortly af er die alleged sale of said automobile, to 
wit, on or aboa; October 1:07. the said automobile was 
lawfully seized in the District of Columbia, while the same 
was being nniawfuhy used by the defendant herein in the 
unlawful transportation and possession of a large ipian- 
1 itv of in;extern ; ng i; ;or therein. Lor which offense the 
defendant herein has been duly convicted, and that the said 
automobile is, • r -.'er. . forfeited to the l nited States and 
subject to c'on(.;i.*in)];; ion and disposal, according to law. 

i hat he pe iiioner herein learned of said seizure 
shortly after said automobile was seized as aforesaid, and 
also received information m«»riiy alter the assignment to 
it of said alleged e- ntract and note and the aeeepi- 
1- a nee thereof by it. linn the said Kunlzieman was not, 
in fact, pee purchaser of said automobile, and that 
said alleged contract and note were, in fact, forgeries, and 
that the petitioner. bv its conduct in the premises, lias been 

4 • V 

guiity ol ladies, , nh -s now v toot ed to maintain this peti- 

tion. 

Wherefore d.- plaintiff reme'e; fully prays that the pe i- 
tion herein be dismissed at tlie cost of the petition- and 
that said, anionic : • be condemned and forfeited and; d;s- 
p jse i of according to law. 

i te m \ ir p> 

Uilifetl Sfdlrs Ai I nrnetf. 

H All OLD Wb OKCUTT, 

. I sstsf an! I be < ■'■ Sf dirs . {if onidlj. 

DISTRICT OF CoLVMiUA. ; 

i, Leo A. Dover. Cnitcd States Attorney in and for the 
District of Columbia, being lirst duly sworn, do hereby de- 
pose and say that I have read the foregoing answer by me 
subscribed and know the contents thereof: that the matters 
and facts therein staled upon personal knowledge are true 
and those stated upon information and belief, 1 believe to 
be true. 


UNITED STATES OF AMERICA. 


Subscribed and sworn to 
A. D. 1928. 


be lore me this — dayl of June, 


Xatari/ Public , I). C. 

It appearing to the Court that the Chevrolet Coach, 

Manufacturer’s Serial Xo. 12AA5938S, motor no. 352066, 

seized on October oth, 1927 hv certain officers of! the Met- 
. . ' 

ropolitan Police Department in connection with al violation 
of the National Prohibition Act and since held b\j the Pro- 
hibition Administrator for the District of Columbia, 
13 pending the disposition by the Court of the petition 
of the Manufacturers' Finance Company, tiled herein, 
is rapidly depreciating in value and that it is to tlie best in¬ 
terests of the parties concerned to sell the said automobile 
without further delay and to retain the proceeds of sale 
in lien of the said automobile, it is now accordingly by the 
Court this lltli day of September, 1928. j 

Ordered, by and with the consent of the Unified States 
and the Manufacturers’ Finance Company, that the said 
automobile be forthwith delivered to the United States 
Marshal in and for the District of Columbia, to be bv him 
sold as soon as convenient at public auction for cjisli to the 
highest bidder and the proceeds of sale to be lnjld by the 
said United States Marshal in lieu of the said automobile 
until the final disposition of the petition of the Manufac¬ 
turers’ Finance Company. 

GUS A. SCHELDT, 

J udge. 

We consent: 

HAROLD W. ORCUTT, 

Asst. U. S. Atty. 

ALFRED M. SCHWARTZ, 

Atty. for Manufacturers' 

Finance Co.. Intervenor. 

i 

! 

Pursuant to the within order of the Police Coiirt and to 
me directed, the automobile as described was soldi at public 
auction for cash on the 9th day of October, j 1928, for 
$286.00. 
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The proceeds 
itemized: 


of the sale were applied to the cost as 


Adv. 

Towage 

Storage 



26.40 


rp 


rotal 


529 7 9 


leaving a balance of 827)0.21 which is to be held bv 

14 the United States Marshal until further orders of 
the Court. 

EDGAR C. SNYDER, 

! United States Marshal, 

By S. B. CALLAHAN, 

Chief Deputy. 

Subscribed and sworn to before me this 22 day of Octo¬ 
ber, 1928. 

[notarial seal. 1 LILLIAN A. TRAMMELL, 

Notary PublicDist. of Co. 

0 piuion. 

Filed June loth, 1929 

This is a petition tiled by the Manufacturers’ Finance 
Company for the return of a certain automobile seized from 
one James Francis Farley, charged with violation of the 
National Prohibition Act. 

The cause was submitted upon an agreed statement of 
facts; the Court heard the eloquent arguments of counsel 
and read the voluminous briefs prepared in this case with 
much interest. The matter has been pending for some 
time and the Court has given it long and careful con¬ 
sideration in such moments as it has had opportunity to 
do so. 

An agreed Stipulation of Facts is hereto attached and 
made a part of this Opinion. 

Briefly, for the purpose of identifying the important evi¬ 
dence, it is as follows: 

Roy Hicks, or Jenkins, and thought to be employed by 
one Aaron Trajetenberg (the latter having a previous 

15 record for violation of the National Prohibition 
Act) approached one Phillip T. Moss, salesman for 
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edit and 
lid privi¬ 
al*ter, on 
names is 


the Ourisman Chevrolet Sales Company, for tliol purpose 
of purchasing* an automobile; that negotiations for the pur¬ 
chase were entered into by the said Hicks, or Jenkins, in 
the presence of said Tractenberg; that said Moss jinformed 
Hicks that sale could not be made to either Hicks jor Tract¬ 
enberg*; that thereupon said Moss asked one Karl K. Ivuntz- 
leman to allow him to use Kuntzleman's credit report for 
the sale of an automobile to one who had no c 
offered to pay said Kuntzleman live dollars for s 
lege; that said Kuntzleman refused; that there 
September 19, 19:27, a certain bootlegger, whose 
unknown, signed, in the presence of said Moss, tjlie afore¬ 
said salesman of the Ourisman Chevrolet Company, the 
name of Kuntzleman to the contract of sale, witjli all the 
information concerning Kuntzleman thereon, anil also to 
the promissory note; (tin* Stipulation does not slate how 
this information was secured by the bootleggerj), in the 
presence of Tractenberg and Moss in an automobile in 
the rear of the Sales Company’s ollice * * *; that 

on or about October 5, 1927, the said car was foijmd oper¬ 
ated by one James Francis Farley transporting large quan¬ 
tities of liquor; that on December J4, 1927, the sa d Farley 
was convicted and sentenced therefor. 

Parts of the Stipulation appear in the Opinionj and are, 
therefore, not cited here. 

The Government claims that under the Stipulation of 
Facts that this petition should be dismissed because of 
the following reasons: 

I. The title of the automobile being reserved ini the peti¬ 
tioner, the petitioner is to be deemed an owner and not a 
lienor. 

II. The petitioner, in order to obtain a return of 


16 


good cause 


against 


the automobile, must show 
forfeiture. 

III. The burden of showing good cause against forfeit- 
ure is upon the petitioner herein and this burden [is a very 
heavy burden to overcome prima facie forfeiture. 

IV. The evidence in this case fails to show that 
tioner herein has sustained the burden of show| 
cause. 

V. The petitioner, as assignee, has no great 
than, and is subject to, all the defenses which 


the peti- 
ing good 

or rights 
might be 
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pleaded against Ids assignor, the Ourisman Chevrolet Sales 
Company, which Company by its acts is in no position to 
show good cause against a forfeiture. 

\ i. Tlie claim of the petitioner herein to the automobile 
in question is based solely upon the alleged contract, and 
this contract, being an admitted forgery is an absolute 
nullity, and no rights can be or were created thereunder. 

VII. Tlie Ourisman Chevrolet Sales Company is bound 
by the acts of its agent Moss, and, therefore, the Ourisman 
Chevrolet Sales Company is charged with knowledge that 
the sale was made to a bootlegger, which knowledge is im- 
putable to the petitioner herein as assignee of said Ouris¬ 
man Chevrolet Sales Company, in whose shoes it stands. 

The petitioner, however, claims that the facts show that 
the Lien of the Manufacturers' Finance Company was cre¬ 
ated without knowledge that the automobile was used or 
to be used in violation of law. 

Section 2(5 of the National Prohibition Act provides as 
follows: 

‘‘The Court upon conviction of the person so 

arrested shall order the liquor destroyed, and unless good 

cause to the contrarv is shown bv the owner, shall order a 

• • 

sale by public auction of the property seized, and the offi¬ 
cer making tlie sale, after deducting the expenses of 
17 keeping the property, the fee for the seizure, and 
the cost of the sale, shall pay all liens, according to 
their priorities, which are established, by intervention or 
otherwise at said hearing or in other proceeding brought 
for said purpose, as being bona tide and as having been 
created without the lienor having any notice that the carry¬ 
ing vehicle was being used or was to be used for illegal 
transportation of liquor, * * *” 

The petitioner in his Brief denies that there is any guilty 
knowledge imputable to the seller and holder of the Sales 

o i 

Contract of the automobile in question. Many authorities 
are cited by the petitioner relative to fraud perpertrated by 
agents against their principals, particularly the case of 
American Security Company versus Pauly (No. 1) 170 
U. S., 134, upon which great stress is laid. 

The facts in the case as developed by the stipulation do 
not bear out the contention that this fraud was perpertrated 
outside of the course of the employment of the agent and 
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lout pro- 
another 


not in relation to the subject matter. As a mattcfr of fact 
the stipulation specifically notes that the agent, Moss, after 
having* made the alleged sale to Kuntzleman, was obliged 
to sign his name as witness to the purported sale to! Kuntzle¬ 
man before one Hamilton, a bookkeeper of the (j)urisman 
Sales Company, who had discovered'this d-ccrepanjcy. Said 
Moss signed his name in an unusual manner, wljicli drew 
from Hamilton an inquiry and a joking response from 
Moss. The irregularity of the failure to sign as Ji witness 
in the first instant is very patent, when taken into considera¬ 
tion with the original transaction, and the subscq 
ceedings brought to the attention of the bookkeeper 
agent, in relation thereto is very suspicious, to say the 
least. 

It would also seem that, aside from a perfunctory in¬ 
vestigation of Kuntzleman’s credit and moral staijding, pe¬ 
titioner did not use due diligj/cce as to the alleged 
of the car, for the Stipulation alleges: 

! 

18 Paragraph 13. 44 That the petitioner herein did not, 
at any time, interview or communicate with, or at¬ 
tempt to interview or communicate with the sai(j Earl E. 
Kuntzleman with respect to the purported purchase by him 
of the automobile in question, or with respect to! his pur¬ 
ported signature to said documents, and made n{> further 
investigation of the purported purchaser of said automobile 
other than as herein set forth.” 


purchase 


As was said in the case of U. S. vs. Humberd^ 30 Fed. 
(2nd Ed.) 413 (in discussing the relative rights of ian owner 
and lienor in court): 

“'Whatever may be the law as to that particular question, 
if the intervenor is owner, I cannot find that it has shown 
good cause for the recovery of the car, when it did 
make enough inquiry to ascertain that Smith was i 
the purchaser, had never had possession of it at allj 
never made a payment on it.” 


not even 
•eally not 
, and had 


This is certainly pertinent to the instant case, wtyere, also, 
no such inquiry was made. 

Ignoring the interesting question as to whether or not 
the petitioner acquired any rights by the assignment of the 
forged document, a general analysis of the facts narrated 
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iii the stipulation show there can be no question that if this 
were a petition filed on behalf of the Ourisman Chevrolet 
Sales Company, that the petition would have to be denied. 

The petitioner in his brief admits he has no better right 
than its assignor, the Ourisman Chevrolet Sales Company. 
The question, however, presented and upon which a deter¬ 
mination is desires, is whether or not the petitioner herein 
is the owner or lienor. 

The alleged Contract of Sale, which is made a part of 
the Stipulation, reserves to the vendor and his assignee the 
title, etc. as follows: 

IP “It is agreed that tin* title to, ownership in, and 

right ot possession ot said chattel are vested in you 
and your assigns until said indebtedness and all other sums 
of money payable to you, or, in event of assignment, to your 
assigns, whether evidenced bv note, book account or other- 
wise, also any judgments which you, your successors or 
assigns may obtain therefor, shall have been fully paid 
in money, at which time ownership shall pass to me or us.” 


As distinguishing liens from ownership, the following in¬ 
teresting cases are cited: 

U. S. vs. Montgomery, 289 Fed., 125, 

C. 8. vs. Smith, 295, Fed., (>24, 
l . 8. vs. Bostick, 289 Fed., 127, 

and the very recent case of 

l T . 8. vs. Iiumberd, 50 Fed. (2nd), 413, 

which is practically on all fours with the instant case and 
is a controlling factor in this determination. 

The Court therefore holds that the petitioner is an owner 
within the meaning of Section 20, Title II, of the National 
Prohibition Act, and that good cause has not been shown 
for the return of said automobile. 

Furthermore (aside from this determination regarding 
petitioner as owner) even if petitioner is considered lienor, 
as claimed by the petition, it appears to the Court that 
some duty devolves upon it in respect to its rights under 
Section 2G of the National Prohibition Act. It will be 
observed that present and future action is contemplated in 
this respect in the phrase—“was bein- used” and “was to 
be used.” The Court does not believe that lienors can sit 
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supinely by until they actually see a violation olf the law 
committed. By investigation in this case, the facts being 
so patent, notice that this car 44 was to be used" for illegal 
transportation of liquor could, would, and should easily 
have been ascertained. 

20 For the reasons stated the petition is, therefore, 
accordingly denied. 

GUS A. SCHULDT, 

Presiding Judge. 

June 15, 1929. 

/ i 

Order. i 


Filed June 15, 1929. j 

This cause came on to be heard upon the petition of the 
Manufacturers Finance Company, intervening petitioner 
herein, for the return of the automobile herein involved, 
and the answer of the United States of America thereto, to¬ 
gether with a stipulation of facts, and the causle having 
been argued in open Court upon consideration thereof, it 
is this 15th day of June, A. D. 1929, 

Ordered that the said petition filed herein by the Manu¬ 
facturers Finance Company for the return of the} said au¬ 
tomobile be, and the same is hereby denied; and it ijs further 
Ordered that the Chevrolet Coach, Manufacturers Serial 
Number 12-AA-59388, Motor Number 3522066, Mcjdel 1927, 
having been dulv seized in the above entitled cause while 
the same was being unlawfullv used for the unlawful trails- 
portation of intoxicating liquor therein by the defendant 
herein, and the said defendant having been duly convicted 
in the above entitled cause for the said offense,j and the 
said automobile, above described, being for thje reason 
aforesaid subject to forfeiture to the United Status and to 
be condemned and disposed of according to law, be and the 

same is herebv forfeited to the United States for the causes 

* 

appearing of record in this cause and by reason o|* the said 
unlawful transportation of intoxicating liquior in and 
21 by means of said automobile, and that the; same be, 
and is hereby condemned and confiscate^ for the 
cause aforesaid; and by agreement of counsel, the isaid auto¬ 
mobile having been heretofore ordered sold at Pijblic Auc¬ 
tion and the moneys as the proceeds thereof detailed by the 
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Court in lieu of said automobile said proceeds to be dis¬ 
posed of in the same manner as said automobile could have 
been disposed of, it is hereby further 

Ordered that the said moneys as the proceeds accruing 
from the sale of said automobile as aforesaid, be and the 
same are hereby condemned and forteited to the United 


States; it is further 

Ordered that the United States Marshal in and for the 
said District of Columbia be and he is hereby directed to 
deliver over to the proper officer of the United States the 
said monevs so condemned and confiscated as aforesaid, 
after deducting therefrom all proper costs and expenses 
which have accrued by reason of the seizure, detention and 
sale of said automobile. 

Bv the Court: 

i GUS A. SCHULDT, 

Justice. 


To the foregoing order an exception is noted by the Court 
for the petitioner herein and the said petitioner has this 
date given notice in open Court of its intention to apply to 
the Court of Appeals for a writ of error and the supersedeas 
bond to stay execution of this order is hereby fixed in the 
sum of Four Hundred Dollars ($400.00). 

GUS A. SCHULDT, 

Justice. 

Form of Order assented to. 

HAROLD \V. ORCUTT, 

Assistant ruitcJ States Attorney. 

ALFRED M. SCHWARTZ, 

Attorney for Intervening Petitioner. 

the Manufacturers Finance Company. 

22-26 Assignments of Error. 

Filed June 20th, 1929. 

The Court erred: 

1. In denying the motion of the Manufacturers’ Finance 
Company, petitioner, to order the return of the automobile 
to it. 

2. In denying the petition of the Manufacturers’ Finance 
Company. 
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3. In ordering the forfeiture and confiscation! of said 
automobile. 

ALFRED M. SCHWARTZ, 

Attorney for Petitioner. 
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In the Police Court of the District of Columbia 


No. 303,768. 

United States 


vs. 


James Francis Farley, Defendant. 

Bill of Except ions. j 

Be it remembered, that at the hearing of the dbove en¬ 


titled cause on the 25th day of July, 1028, befo 


*e Judge 
eived bv 


Gus A. Schuldt, the only evidence offered and rec 
the court was the stipulation of facts, and exhibits T thereto¬ 
fore filed in said cause, and annexed hereto and made a 
part hereof. 

Thereupon after the submission of said evidence to the 
Court, the petitioner, Manufacturers’ Finance Company, 
and the United States of America, each moved foil- finding 
in its favor and thereafter upon consideration thereof, the 
court entered its decree and order, as appears ojf record, 
denying the said motion of the Manufacturers’j Finance 
Company and directing the confiscation and forfeiture of 
said automobile, to which action of the court ai: 1 
denial of the said motion of the said Manuf 
Finance Company, exceptions were duly taken by 
tioner and allowed and noted by the court, and jin order 
that said exceptions may be preserved and made pt* record 
this bill of exceptions is signed and sealed by tjie court, 
nunc pro tunc, this 1st day of July, 1929. 


d to the 
heturers’ 
the peti- 


GUS A. SCIIULD! 


T 

Judge. 
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2S Iii 1 lie Police Court of the District of Columbia, 
Holding a// United States Branch. 

No. 303,768. 

The United States of America 


vs. 


James Francis Farley, Defendant. 


Stipulation of Facts. 


It is hereby agreed, by and between the plaintiff herein, 
the United States of America, and the intervening petitioner 
herein, the Manufacturers' Finance Company, for the pur¬ 
pose of the trial of said petition, that the following* are the 
material facts relative and pertinent to the issues involved 
in said petition, and that tile issues raised by said petition 
and the answer thereto may be determined upon the fol¬ 
lowing* material facts: 

1. That on or about September 17, 19*27, the Ourisman 
Chevrolet Sales Company, with offices at 618 II Street, 
North/tvs7, Washington, District of Columbia, was the 
owner of a certain used automobile, being* a Chevrolet 
Coach, manufacturer's Serial No. 12AA593SS, Motor No. 
3522066, Model 1927, and being the automobile described 
in said petition, which automobile was then and there in 
the possession of said Company, in its used car sales-room 


at its said offices above described. 

2. That on or about said September 17, 1927, at about 
1 o'clock P. M., a certain person, whose name is thought 
to be Rov Hicks or Rov Jenkins, to reside at Cottage Citv, 
Maryland, and to have been then employed bv one Aaron 

Tractenberg, approached one Phillip T. Moss, at the 
29 said premises of said Ourisman Chevrolet Sales 
Company, the said Moss being then and there em¬ 
ployed as a salesman by said Ourisman Chevrolet Sales 
Company, he having been so employed for a period of about 
live months prior thereto, and made known to said Moss, as 
such salesman, his desire to purchase the above described 
automobile. 

3. That thereupon negotiations were had by and between 
the said Moss, who was then and there a salesman as afore- 
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said, for said Company, and the said parly thought to be 
Hoy Hicks or Roy Jenkins, relative to the purchase of said 
automobile, said negotiations having taken place 1 at said 
Company's said sales-room, and in the presence of said 
Aaron Tractenberg, after which negotiations it was de¬ 
termined by said Moss, that a sale of said automobile would 
and could not be made in the name of said Hicks oj Jenkins 
or of said Tractenberg, and the said Hicks was then and 
there so informed, it being the policy of the said (j)urisman 
Chevrolet Sales Company not to sell an automojbile to a 
bootlegger, not to one intended- to use such automobile for 
unlawful purposes. 

4. That thereupon, on or about the said September 17, 
1927, the said Moss, as he came out of said Ourisman 
Chevrolet Sales Company sales-room, met on said H Street, 
an acquaintance of his, one Earl E. Kuntzleman, who, in 
the company of Raymond F. Mitchell, was then returning 
from the Apollo Theater on said II Street, and the said 
Moss then and there asked the said Kuntzleman, jif he, the 
said Moss, could use the credit report of said Kuntzleman 
for which he, Moss, would pay the said Kuntzleman the 
sum of five dollars, in connection with the sale of said 
automobile to a man who, the said Moss stated to! Kuntzle¬ 
man, had no credit. 

30 5. That thereupon the said KuntzlemanJ the said 

Mitchell and the said Moss entered the said used car 
department of said Ourisman Chevrolet Sales Company, 
whereupon tlie said Moss stated to said Kuntzleman that 
a man who had no credit desired to buy the above described 
automobile and that he, Moss, desired to use the name of 
said Kuntzleman in affecting a sale of said automobile 
to the said proposed purchaser, and that he, Moss, would 
take out the registration of said car in someone else’s name; 
during this conversation the name of said Aaron Tracten- 
berg was mentioned by said Moss; that the said Kuntzle¬ 
man then and there refused to permit the use of! his name 
or of his credit in such transaction and refused t|) sign his 
name to any paper representing such transaction or to 
authorize any one to so sign his name. 

6. That thereafter, on September 19, 1927, a ceijtain boot¬ 
legger, located on K Street, Northwest, whose name is un¬ 
known, in the presence of said Moss, who was then and 
there a salesman as aforesaid, for the Ourisman Chevrolet 
Sales Company, signed to a certain purported contract of 
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sale of said automobile, and to a certain purported promis¬ 
sory note "hen to secure the performance of said contract 
of sale, the name of said Marl E. Kuntzleman, which said 
contract and note had been presented to said Moss, after 
bavin"* been prepared in the office of the said Ourisman 
Chevrolet Sales Company, a photostat copy of which con¬ 
tract and note is hereto attached and marked Exhibit A, to 
which reference is hereby made; and at the same time and 
place, the said boollcgger above mentioned tilled in the cer¬ 
tain spaces provided for in the Purchaser’s Statement, a 
photostat copy whereof is hereto annexed and marked Ex¬ 
hibit lb reference to which is hereby made, the certain in¬ 
formation purporting to be the statements of said 
.*>1 Kuntzleman, ‘and signed thereto the name of said 
Earl E. Kuntzleman, all of which signing was done 
without tlie authority of the said Kuntzleman so to do. 

7. That, at the time of the signing; of said purported con¬ 
tract, note and Purchaser's Statement, as above described, 
the said Aaron Trhctenberg was in the vicinity of said 
place of business of said Ourisman Chevrolet Sales Com¬ 
pany, and that the said signing to said documents of the 
name of Earl E. Kuntzleman thereto was done in said auto¬ 
mobile above described while the same was parked in the 
alley, in the rear of the used car department of said Ouris- 
mau Chevrolet Sales Company, located in the rear of said 
place of business of said Ourisman Chevrolet Sales Com¬ 
pany above* mentioned, at which time and place the said 
Moss was also in the said automobile. 

S. That on or about said September lb, 1927, one Ralph 
Hamilton was then and there employed as a bookkeeper by 
said Ourisman Chevrolet Sales Company, at its said place 
of business above described; that in the regular course of 
business of said Ourisman Chevrolet Sales Company, the 
said purported contract, note and Purchaser's Statement, 
together with other similar contracts, notes and Purchaser's 
Statements, were duly submitted to the said Ralph Hamil¬ 
ton, as such bookkeeper as aforesaid, by said Phillip Moss, 
as such salesman as aforesaid: that thereupon the said 
Hamilton, in the regular course of business, communicated 
with the Manufacturers’ Finance Company, petitioner 
herein, by telephone, to ascertain if it would finance this 
transaction, conveying to the said Manufacturers’ Finance 
Company the information concerning Kuntzleman, appear¬ 
ing on the the said purported purchaser’s statement, and 
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the said Hamilton was thereupon advised by the represent¬ 
ative of the Manufacturers’ Finance Company that it 
would investigate said Kuntzleman and let hjm know; 

32 that thereafter the said Hamilton was advised by a 
representative of the said Manufacturers’ Finance 

Company that it had investigated said Kuntzlemanjand con¬ 
veyed to said Hamilton tin* information which it obtained, 
and stated that it would purchase Kuntzleman ‘s j note se¬ 
cured by conditional bill of sale on the automobile; and 
thereafter, the said purported contract, note and Pur¬ 
chaser's Statement were, by said Ralph Hamilton, duly sub¬ 
mitted to Benjamin Ourisman, who was then and t|here the 
owner of said Ourisman Chevrolet Sales Company, for the 
signature of said Ourisman on behalf of said Ourisman 
Chevrolet Sales Company, and thereupon the said pur¬ 
ported contract and note were then and there signed by 
the said Benjamin Ourisman on behalf of the saild Ouris¬ 
man Chevrolet Sales Company, and were thereupon trans¬ 
mitted to the said Ralph Hamilton for the purpose of wit¬ 
nessing the signature thereto of the said Benjamin Ouris¬ 
man, in the regular course of business; that neither said 
Ralph Hamilton nor the said Ourisman saw the purchaser 
of said automobile, nor the party who signed and 'executed 
the name of Earl E. Kuntzleman to said documents, and 
when the said documents were presented to said Ralph 
Hamilton, as aforesaid, for the purpose of witnessing the 
signature thereto of the said Benjamin Ourisma^. he the 
said Ralph Hamilton observed that the said Philjip Moss 
had not witnessed the signature to said purported contract, 
of the purchaser thereunder, as was required in the regular 
course of business of said Ourisman Chevrolet Sales Com¬ 
pany; whereupon the said Ralph Hamilton sent fori the said 
Moss, who was then employed in the used car department 
of said Ourisman Chevrolet Sales Company, to witness the 
purported signature of said Kuntzleman to said purported 
contract, and the said Moss, thereupon, at the request of the 
said Ralph Hamilton, signed his name to said purported 
contract, as a witness to the signature thereon purported 
to be that of Earl E. Kuntzleman, but so signed his 

33 name thereto in a manner different from tliej manner 
in which the said Moss usually, in the regular course 

of business, signed such contracts. That after the said Moss 
had so signed his name as witness to said contract, the 
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said Ralph Hamilton observed that the said Moss had not 
signed his name to said purported contract, as a witness 
thereto, in the same manner in which lie, the said Moss, 
usually signed such contracts, and thereupon asked the said 
Moss about that tact and the said Moss explained such fact 
in a joking manner. 

9. That the said Benjamin Ourisman is the only person 
authorized to sign his name to the acceptance of contracts, 
and that when he accepted the said purported contract, 
purporting to have been signed by said Kuntzleman, he had 
no knowledge that the said automobile vas being purchased 
by anyone other than the person whose name appeared 
thereon; that he did not know Aaron Tractenberg or any¬ 
one named Hicks or Jenkins; that he would not have ac¬ 


cepted the said contract if he had thought that the car was 
being purchased by one engaged in liquor violations; that 
the duties of automobile salesman, including the said Moss, 
employed by the said Benjamin Ourisman trading as the 
Ourisman Chevrolet Sales Company, consisted of soliciting 
persons to purchase Chevrolet automobiles owned by said 
Ourisman Chevrolet' Sales Company and procuring their 
offers to buy such automobiles, which offers, when received 
from the salesman, are subject to acceptance by the said 
Benjamin Ourisman ; that such salesman, including the said 
Moss, received a commission on each sale of an automobile 
which the salesman makes and is afterwards consummated. 


10. That said MoSs, at this time, had been employed as a 
salesman, by said Ourisman Chevrolet Sales Company, for 
about live months prior to said September 19, 1927, and 

habitually, in the regular course of business, wit- 
34 nessed the signatures to contracts of sale of the pur¬ 
chasers of such automobiles to whom he. Moss, had 
effected such sales, ;lnd that the said Moss left such employ¬ 
ment early in October, 1927. 

11. That said Earl E. Kuntzleman did not, at the time 
aforesaid, nor at any other time, purchase or contract to 
purchase the said automobile above described; did not sign 
his name to said alleged contract of sale or to said alleged 
note or to said alleged Purchaser’s Statement, nor did said 
Kuntzleman, at that time, or at any other time, authorize 
any person to sign his name to said purported contract, or 
to said purported note, or to said purported Purchaser’s 
Statement; that t he signature purporting to be that of Earl 
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E. Kuntzleman, appearing on said purported eon Inlet, note 
and Purchaser’s Statement, are each forgeries, ajnd that 
said Kuntzleman has not, at any time, adopted orj ratified 
any of such signatures but has repudiated and disavowed 
the same. 

12. That thereafter, on or about said September 19, 1927, 
the said purported contract, note and Purchaser’s State¬ 
ment, so executed and signed as aforesaid, and purporting 
to bear the signature of said Earl E. Kuntzleman, whose 
name was forged thereto as aforesaid, were turned over 
by the said Ourisman Chevrolet Sales Company] in the 
regular course of business, to the petitioner herein, for the 
purpose of financing said sale of said automobile! as ap¬ 
pears from said documents, copies of which are hei'eto an¬ 
nexed; that before notifying the said Ourisman Chevrolet 
Sales Company that it would finance said Kuntzjleman’s 
note, as aforesaid, and before purchasing and accepting the 
same, the petitioner herein caused an investigation to be 
made into the financial responsibility of said Marl E. Kuntz¬ 
leman, whose name purported to be signed to said purported 
contract, note and Purchaser’s Statement, as the purported 
purchaser of said automobile and thereupon ascer- 
35 tained the following facts: (a) that said Kuntzle¬ 
man resided at 1114 F Street, Northeast, ;|nd had 
lived in that neighborhood for about five years, yas em¬ 
ployed in the Bureau of Standards of the Fnitefj States 
Government, and had been employed si-ec 1919, receiving 
a salary of $1690.00 per annum; (b) that he had 
steadily at that place of employment ; and (c) that 


worked 
he was 
plovers 


there well considered and highly regarded by his enr 
and by those who knew him from a financial and moral 
standpoint; and (d) that the Lambert-Huf/dson Motor Com¬ 
pany had sold him a new Essex two vears ago and that he 
had paid 0. K. for the same. 

13. That the petitioner herein did not, at any time, in¬ 
terview or communicate with, or attempt to interview or 
communicate with the said Earl E. Kuntzleman with respect 
to the purported purchase by him of the automobile in ques¬ 
tion, or with respect to his signature to said documents, 
and made no further investigation of the purported pur¬ 
chaser of said automobile other than as herein set forth. 

14. That upon said investigation, as aforesaid, tjie peti¬ 
tioner herein agreed with said Ourisman Chevrolet Sales 
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Company, that it would accept an assignment of said pur¬ 
ported contract and 1 an endorsement of said purported note, 
and would finance the alleged sale of said automobile as 
in said purported contract set forth. 

15 . That thereupon, on or about said September 19 , 1927 , 
the said Ourisman Chevrolet Sales Company, as the vendor 
in said purported contract, signed and executed as afore¬ 
said, in the regular course of business, assigned the said 
purported, and endorsed the said purported note, together 
with said purported Purchaser’s Statement, to the peti¬ 
tioner herein, in accordance with the written assignment 
set forth in said purported contract of purchase hereto 
attached and marked Exhibit A, to which reference 
3G is hereby made. 

1(>. That thereafter the said Moss, as salesman as 
aforesaid, for the said Ourisman Chevrolet Sales Company, 
delivered the said automobile herein described to the said 
Rov Hicks or Rov Jenkins, or to someone in his behalf, or 
in behalf or said Aaron Tractenberg, the exact person be¬ 
ing unknown, purporting to make the said delivery of said 
automobile under and pursuant to the said purported con¬ 
tract. signed and executed as aforesaid, and did not de¬ 
liver said automobile to the said Earl E. Kuntzleman, the 
purported vendee therein, nor to any one in his behalf. 

17. That upon the said purchase and acceptance of said 
purported contract and note, the said petitioner herein 
mailed to said Earl E. Kuntzleman, a notice of the assign¬ 
ment to it of said purported contract, of its acceptance of 
said assignment and of the dates of payment of the install¬ 
ments due according to the tenor of said purported con¬ 
tract: that the petitioner herein, on or about October 1, 
1927, in the regular course of business, forwarded to the 
said Earl E. Kuntzleman, as the purported purchaser of 
said automobile, under said alleged contract, a notice of 
the falling due, on October 19, 1927 , of the first installment 
under said purported contract, which payment was not paid 
bv said Kuntzleman: and thereafter, on or about November 
1, 1927, petitioner herein again forwarded to said Kuntzle¬ 
man a similar notice and demand for payment, which notice 
and demands for payment were received by the said Kunt¬ 
zleman, but he did not then and never has paid the said note 
or any part thereof. 
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IS. That thereafter of or about October ”, 1 Ol27i. certain 
officers of the Metropolitan Police Department discovered 
the said automobile !>o" iija* l: en and there operated by one 
darned Francis Farley, the defendant herein, who was then 
and there employed by said Aaron Tractonberg, 
*17 transporting a la rise quantity of intoxicating liquors 

in said automobile above described, in the Pitv of 

• 

Washington, in the District of Columbia, and then and there 
observed in said ear quantities of whiskey cartons; that 
upon the approach of said officers, the said Farley in¬ 
creased his speed of said automobile, whereupon said of¬ 
ficers pursued him in said automobile some distance, over¬ 
look him. arrested him and seized said automobile and 1 lie 
liquor therein contained, consisting of one hundred and 
eighty one-ludf gallons of corn liquor; and thereafter, oil or 
about December 14, 1927, the said Jamies Francis Farlev 
duly pleaded guilty to said offenses of transportation and 
possession of intoxicating liquor in said automobile, and 
the said James Francis Farley was thereupon duly con¬ 
victed and sentenced therefor by this Honorable Court, 
which conviction is a final judgment. 

It). That thereafter, on or about November 2. 1927, the 
said Far! E. KunUdcmaii went to the said officers of the 
said Ourisman Chevrolet Sales Company a.ml thereupon 
stated to the said Kaiph Hamilton, as bookkeeper is afore¬ 
said for the said Ourisman Sales Company, that h| i had. re¬ 
ceived the above mentioned notice* and demands from the 
petitioner herein, and then and there protested to the said 
Hamilton against having his cred.it thus impaired, staling 
that he had not purchased the said automobile in question 
and had not executed nor signed the said alleged contract, 
note or Purchaser's Statement, nor authorized anyone so 
to do: that he had never purchased a Chevrolet automobile, 
but owned and possessed a Hudson automobile; that lie had 
not authorized any one to purchase said Chevrolet auto¬ 
mobile above described, or to contract for the purchase of 
the same: that he did know said Moss, but denied that he 
had at any time authorized said Moss to use his name or 
credit in said transaction; that the said Hamilton 
38 then and there advised the said Kuntzlemaiji that he 
would do what he could to straighten out jtlie said 
matter for him, and the said Hamilton as said bookkeeper, 
as aforesaid, then and there in the presence of said iKuntzle- 
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mail, communicated l>y telephone villi one Kelly, an olfiecr 
of the petitioner herein, and advised the said Keily of the 
for-going facts, whereupon the said Kelly replied to the 
said Hamilton that he would take the matter up with the 
home office of the petitioner herein at Baltomore, Maryland, 
and have the matter investigated. 

20. That subsequently to tiie interview above mentioned 
(in paragraph 10 herein) with Kuntzleinan. the said Moss 
admitted to the said Ralph Hamilton that the said Kuntzle- 
man did not sign the said alleged contract, note or Pur¬ 
chaser's Statement,. aKo stated to the said Hamilton that 
the automobile above described had, in truth and in fact, 
been purchased by a bootlegger, located on K Street. North¬ 
west, whose name was supposed to he Aaron Traci enberg. 

21. That the seizure of said automobile on said October 
f>. 1027, as above described, was in all respects lawful and 
made upon probable cause for a violation of law, to wit. the 
illegal transportation and possession, in and by said auto¬ 
mobile, of intoxicating liquor in violation of the provisions 
of the National Prohibition Act, by said James Francis 
Farley. 

22. That the petitioner herein had no actual knowledge 
at the time of the assignment of said alleged contract and 
note, hereinbefore mentioned, that the name of said Kunt- 
zleman, purporting to be signed thereto, was a forgery, or 
that the said automobile was to be, or was intended to be 
used in violation of law. 

23. That the said automobile is now of a value 
39 which is less than the amount which is now due to the 
petitioner herein under and by virtue of the said 
alleged note above mentioned, and that no payments on 
account of said alleged note have been made by any one to 
the petitioner herein. 

Respectfullv submitted, 

HAROLD W. ORCUTT, 

Assistant United Slates Attorney, 

Attorney for the Plaint iff. 
ALFRKD M. SCHWARTZ, 

Attorney for the Manufacturers' Finance Com pan//. 

Petitioner Herein. 


(Here follows agreement of sale, marked pages 40 and 41.) 


DISTRICT OF COLUMBIA 


CONDITIONAL,SALE CONT 

Cut ^slyiiifiton .state. .4 . 

t«. ..^y.icras.'rl ‘’bS'eyroift _ Sales ...Co*.y^, ty W a shi,n gt on. 

«f P.- .I-I I (AiMwn fj IWntyr) 

i. or w.. lliv nmlrrugncd purchaser, do hereby acknowledge Having thi* day received from you tlie follow if 
>t<»TOR VKUItT.!-. ■ | 

LlM Prle* ' "l "iJlliJi* ^rLo? 
o. a. ! m«i»di»* 




together with 
fot Which I or 
agree to pjv 
niotolilv mat 
note of thi* date, 


seremaftcr referred to at "chatter*; 23<7 SO 

which 1 or we have herewith paid you . .»•«% and 

the purchase price o( unit, laid balance being payable in equal 
fir it payable one month alter date, evidenced by one promiaaory 
hearing inter eat from maturity at the highest lawful rate. 


‘I mi« imritM irCTTTl DWturilT «« WC W\ WWItll * MIV. , 

I nr we tiave examined aatd chattel and arcept same in It* prevent condition. It 1* agreed that the title to. Ownership In, 
end right of poll, amnit of iai.1 chattel are veited in you and your assign* until laid indebtedness and all othrr lumi of moory 
payable to y»u. ot, in event of assignment, to your ajiigni. whetherrevidrnrrd hy note. bo«'k account or othcrwiie. *!io eny 
judgmentt wliirh you. your successor* or aiiigna may obtain tlrerrfor, ahatl have been fully paid in money, at which time 
ownership iliatl pan to me or ua. 

Stud chattel will be kept at the following address................. 

(Olve City and turret Kuiahvr) 

IT IS FUKTllF.K AORKF.n that ea.d ehattel iha'I at all timei, while in my or our possession. be at mr Or our riik 
ami lota. Imt that the Ion, injury or dr«truction of v*n| itiattrl vital! not operate in any manner to release me or yi from per- 
nient at provided herein, and the giving of noiei or renewal* o' extension* therrol iluill not releeie me or ui from the ccuiB- 
tiona of thi* acre, tnent. If any ot nty or our indehtedne*! shall hecoiur due and rrmam unpaid in whole or in part or if teid 
chattel it removed or attempted to Iw removed trout thr State m whieli I or we now rctide, or to be otherwiae diipoied of. or 
if 1 or we shall actl or eocuml.er or thall attempt to irtt or eucunihrr said rliattcl. or hire out taid chattel or usej the same to 
carry passenger* for hire, or in cats of miiuie or abuse thereof, or thould laid rhattrl be used for the bartering, storage Or 
transportation of Intoxicating liquor contrary to the provitioni of thr so-called Volitesd Act, or any proviiion or amendment 
thereof, or contrary to any other statute or ordinance respecting intoxicating liqnmt, or whenever yoo thall delrm the debt 
insecure. or thould any aurety company on any bond guaranteeing perfoeui.inre of any of my obligations hereunder or iudern- 
nitying the holder of said note' agauiil hw* through convert ion. or otherwise desire to withdrawn from said bond, the fut 
amount unpaid hereunder, including any note given, ahall become dnr and payable forthwith, and you or your assigns may, - 
without anr previous notice or demand of performance, and without legal proee*i, enter any premises where laid chattel may 
J.e found, liml take poa*etak>o thereof, after which you may. at your option, make such dispoiition of aaid chattel .aa you ahall 
deem lit. ami all paymenta made by me or ui shall bt retained by you a* liquidated damage* for thr use of aald chattel wh3f 
in niv nr our possession, and not a* a penalty. Or aaid chattel may be sold with or without notiec either at poh|ic or private 
sale and the proeceda lea* the rxprnse of taking, removing, ho' *Sg. and selling said rhattrl. ahall be credited upon the amount 
unpaid hereunder: or without aneh sale there may ha credited upon the amount unpaid the fair market value of said chattel at 
the time of repossessing same, and in either event, in eonaideration of the use and depreciation of taid chattel. 1 or we promite 
and agree to nay the balance forthwith. I or we agree to par promptly, when due. all taxes and assessments which may he 
levied upon aaid chattel I or we expressly waive as againit thi* agreement all exemption* and liomestrad law*, and aD claim* 
for damages of. whatever nature, also any and all proviainna of law wherein and wherchv it la required that lany turn of 
money ahall he repaid io me or tra. or that aaid chattel shall he aold at public or private sxle. and any port of^ha proceed* 
arcountcd for. or paid over to me e • us. 1 or we acknowledge the receipt ft a fbe copy of>hj* contract. 

Witnesi.. J&& 


Wilne»WdT 


ax***- ... 


r-crjpxji • jfbc cjyy of Ahh cootri 


Witness .r»: 

l8iKftMfu»«- i»f WHn"M. otliff ihnn IV*W*r) 
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UNITED STATES OF AMERICA. 


42 [Endorsed:] Original. U. S. Xo. 303,7CSj. United 
States vs. James F. Farley and Man. Finance Co. 

Bill of exceptions submitted June 20, 1929. July f st, 1929, 
bill of exceptions settled, signed, sealed and filed.| Alfred 
M. Schwartz, Attorney and Counselor at Law, | Munsey 
Building, Washington, D. C. 

43 U XIT E D St A T ES () F A MEIJJCA. ; 

'Flie President, of the United States to the Honorable Gus 
A. Schuldt, Judge of the Police Court of the District of 
('oiumbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in [the said 
Police Court, before you, between United States of America, 
Plaintiff, and Manufacturers' Finance Company, a Cor¬ 
poration, Defendant, Information Xo. 303,768, a manifest 
error hath happened, to the great damage of the said De¬ 
fendant, as by its complaint appears. We being willing 
that error, if any hath been, should he duly corrected, and 
full and speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things <[*oncern- 
ing the same, to the Court of Appeals of the District of 
Columbia, together with this writ, so that you have the 
same in the said Court of Appeals, at Washington), within 
15 days from the date hereof, that the record and proceed¬ 
ings aforesaid being inspected, the said Court of jVppeals 
may cause further to be done therein to correct thajt error, 
what of right and according to the laws and customs of 
the United States should be done. 

Witness the Honorable George E. Martin, Chief i Justice 
of the said Court of Appeals, the 18th day of July, in the 

veal* of our Lord one thousand nine hundred and twenty- 

• 

nine. 

[Seal Court of Appeals, District of Columbia.) 

HEXRY W. HODGES, 

( lerk of the Court of Appeals 

of the District of Colu mbia. 

Allowed by 

CHAS. H. ROBB, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 


MAX ri'ACTTKEIiS JTXAXCE COMPANY VS. 


44 ; Fndorsed: i Fded -July ? 9, !5? 1.*5). F. A. Hearing', 

i berk iWlice (’ourt, 1). C. 

4o f)t‘Sfi}U(lt ton of Itreonl. 

FiieiI dilly 23, 1929. 

T!it» clerk of the court will please include in tin* transcript 
oi* record on writ < f error 1 Ik* following: 

1. Petition oi’ Mannfat turers' Finance Company. 

2. Aiiswit of Cniled States. 

3. Order (lain:! September 11, 1928. for salt* oi* automo¬ 
bile, and return of i niI<*<i Slates Marshal. 

4. Opinion lilnd dime Id, 1929. 

d. Final order dated dune Id, 1929. 
d. Assignments of error. 

i. Memorandum 1 oi* a]>poal bond and supersedeas bond 
tiled. 

s. Bill of exceptions. 

9. This designation of record. 

ALFRED M. S(li WALTZ, 

Athtnu’j} tor Petittoner. 

Service oi a ropy oi the ntoregoing acknowledged this 
23rd day of duly, 1929. 

HAROLD W. OROU TT, 

Ass/. ( . S. A l / oj’uf //. Attorif rj/ joy ( mi r d Stairs. 

4() in the Police Court of tin* district of < 'olumbia. 

United States of Ameimca, 

l) t si i (ct <>! ( olumbia. ss: 

1, F. A. Scoring, Clerk of tin* Police Court of the District 
of Columbia, do hereby certify that the foregoing' pages, 
numbered from i to 4b inclusive, to in* true copies of origi¬ 
nals in cause No. 303,7d8 wherein the Cidled States is plain¬ 
tiff and dlfg. Finance Co. defendant, as the same remain 
upon the files and records of said Court. 

In testimonv whereof 1 hereunto subscribe mv name and 

• • 

affix the seal of said Court, rite City of Washington, in said 
District, this 30 day duly, A. 1). 1929. 

[Seal Police Court of District of Columbia.] 

I F. A. SEBRING, 

Clerk' Police Court, Dist. of Columbia. 



UNITED STATES OF AMERICA. 


In the Court of Appeals of the I')!strict of Columbia. 

Xo. 5022. 

?\1anufactukers' Finance Co., Appellant, 


United States of America. 

Xow comes the appellant, Manufacturers' Finance Com¬ 
pany, and. directs the Clerk to omit in the printing of the 
Record, the following: 

1. List of papers and proceedings (Cage- 1 and 2). 

2. information in two counts (Pages 2-5, inch). 

2. Appeal and Supersedeas bonds (Pages 22-26). 

Counsel certilies that the matter designated for omission 
is immaterial to the determination of the questions in¬ 
volved. that the printing thereof would be a needless ex¬ 
pense, and that the same wen* not designated by counsel 
for either side for inclusion in the Record, but that the same 
was added bv the Clerk of the Police Court. 

MANUFACTURERS’ FI¬ 
NANCE COM PA XVJ 

Bv its Attornev, ALFRED M. SCHWARTZ. 

Service of a copy acknowledged tins 15th day of August, 
1229, and consented to. 

HAROLD W. ORCUTT1 

Asst. I . S. Attorney, Attorney for the IJ. S. 

Asst. [ \ S. Attorney, Attorney for the U. S. 

United States of America. Designation for printing. 
Court of Appeals, District of Columbia. Filed Aug. 15, 
1929. Henry W. Hodges, clerk. 

Endorsed on cover: in error to the Police Courti of the 
District of Columbia. Xo. 5022. Manufacturers' Finance 
Company, a corporation, <ke., plaintiff in error, vs. United 
States of America. Court of Appeals, District of Colum¬ 
bia. Filed Jul. 20, 1929. Henry W. Hodges, clerk] 
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IX THE 


Court of gfppeate, district of Columbia 


No. 5022. 

Special Calendar. 


Manufacturers’ Finance Company, a Corporation, 

Interyenor, 

Plaintiff in Error, 


vs. 


Exited States of America. 


BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT OF THE CASE. 


This case is before the the court on Writ of Error|to 
the Police Court on the application of the Manufac¬ 
turers’ Finance Company, intervenor. On or about the 
5th day of October, 1927, one James Francis Farley, 
operating the automobile involved in this proceeding, 
was arrested, while transporting a large quantity of 
intoxicating liquor, and the automobile seized by the 


arresting officers. Thereafter to an information dulv 
filed in the Police Court of the District of Columbia, 
charging him with illegal transportation of intoxicat¬ 
ing liquor, in violation of the National Prohibition 
Act, he plead guilty on December 14th, 1927. (R. p. 

23) On November l'2th, 1927, while said information 
against the said James Francis Farley was pending, 
the plaintiff in error, Manufacturers’ Finance Com¬ 
pany, intervened in said cause and tiled its petition (If. 
pp. 1-3) for the release of the automobile, claiming that 
it held a conditional contract of sale, purporting to 
have been executed by one Earl E. Kuntzleman, reserv¬ 
ing title* in said automobile. The cause was presented 
to the court upon a stipulation of facts. (K. pp. 15-24 
and exhibits) 

Briefly it appears from the stipulation of facts that 
the automobile seized was formerly the property of 
tin* Ourisman Chevrolet Sales Company and that the 
said Ourisman Chevrolet Sales Company had in its em¬ 
ploy a salesman by the name of Moss, whose duty it was 
to solicit persons to purchase Chevrolet automobiles 
owned by said Company; that offers, when received 
from the prospective purchasers, were subject to ac¬ 
ceptance by the said Ourisman Chevrolet Sales Com¬ 
pany and for the services of the salesman a commission 
was paid to said salesman by the Company if and when 
the sale was consummated. On September 17th, 1927, 
Moss was approached by a certain bootlegger in con¬ 
nection with a purchase of a Chevrolet automobile, and 
knowing that his employer, Ourisman Chevrolet Sales 
Company, would not sell the automobile to a person 
known to be a bootlegger nor to one intending to use 
the automobile for unlawful purposes (If. p. 17), and 
that he would thus lose the commission that would 
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otherwise accrue to him if said sale were affected^ he 
suggested to the said bootlegger that the name of sofne- 
one else be used for the purchase of said automobile. 
Moss, meeting on the street an acquaintance of lib 
the name of Kuntzleman, offered Kuntzlemau five 
lars for the use of his name in connection with the pur¬ 
chase of said automobile. Failing to procure the cjon- 
sent of Kuntzleman, the said bootlegger, with [the 
knowledge of and in the presence of Moss, then forged 
the name of Kuntzleman on a conditional sale Con¬ 
tract and note and then Moss fraudulently submitted 
to his employer for acceptance this forged instrument 
and note, failing to disclose to the said Ourisman Chev¬ 
rolet Sales Company , that the offer for the purchase of 
said automobile came from someone other than the said 
Kuntzleman, whose name purported to have b^en 
signed on the contract and note. Thereafter following 
investigation of Kuntzleman, who was shown to bC a 
good financial and moral risk, the said Ourisman Com¬ 
pany accepted said contract believing the offer to hhve 

» i i Tr it / thv r\r\ ”i > i a * 

contract and note to the Manufacturers’ Finance Com¬ 
pany, who likewise accepted the same in good faith in 
the belief that Kuntzleman was the purchaser andj in 
ignorance of the fraud perpetrated by the said M^ss 
and the bootlegger. It is conceded that neither J;he 
Ourisman Chevrolet Sales Company or the Manufac¬ 
turers’ Finance Company had any actual knowledge 
of the connection of any bootlegger with the transac¬ 
tion. (R. p. 24) 

Thereafter the court denied the petition of the Manu¬ 
facturers’ Finance Company and ordered the confisca¬ 
tion and forfeiture of the automobile. (R. pp. 13-|4) 


been made by ivuntzieman { n. p. zu) ana tnereaite 


in the regular course of business negotiated the sai< 


i bv 
Jioi- 
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ASSIGNMENTS OF ERROR. 


The action ot* the court in denying* the petition of the 
Manufacturers’ Finance Company and ordering the 
forfeiture and confiscation of the automobile is the 
basis for the three assignments of error. (K. pp. 14-15) 


ARGUMENT. 

In the proceedings below the Government contended 
among* other things (R. pp. 9-10) that the Ourisman 
Chevrolet Sales Company was bound by the acts and 
knowledge of its agent, Moss, and that the knowledge 
thus imputed: to the Ourisman Chevrolet Sales Com¬ 
pany, was in turn imputable to the plaintiff in error, 
as the assignee of the condition sale contract and 
purchaser of the promissory note. It was also urged 
that the plaintiff in error had no right in the auto¬ 
mobile, because the conditional sale contract, being a 
forgery, no rights could be claimed thereunder. 

OURISMAN CHEVROLET SALES COMPANY IS 
NOT CHARGEABLE WITH CONSTRUCTIVE 
NOTICE OF FACTS KNOWN TO MOSS. 

The conduct of Moss in participating in the forgery 
of the contract and concealing the identitv of the real 
purchaser to avoid rejection of the deal, because of the 
policy of the Ourisman Chevrolet Sales Company not 
to sell an automobile to a bootlegger or to one intending 
to use it for unlawful purposes, shows a clear inten¬ 
tion to defraud his employer in order to make for him- 
sedf the commission on the sale. To hold as did the 
trial judge that the knowledge and conduct of Moss in 
his dealings with the bootlegger are imputable to his 
employer is contrary to the well recognized rule of law 



that when an agent, in the course of his employment 
has been guiltv of actual fraud, contrived and carried 

/ • ^ ’ i 

out for 1)is own benefit by which he intends to defraud 
and does defraud his own principal, and the very per¬ 
petration of such fraud involves the necessity of his 


concealing the facts from his principal, the principal 
is not charged with the constructive notice of the facts 
known by the agent. 

In Pomeroy’s Eq. Jur. Yol. 2, 3rd, ed., section 6j75, 
the author savs: 

“It is now settled, by a series of decisions pos¬ 
sessing the highest authority, that when an agent 
or attorney has, in the course of his employment, 
been guiltv of actual fraud contrived and carried 
out for his own benefit, by which lie intended to 
defraud and did defraud his own principal | or 
client, as well as, perhaps, the other party, and the 
very perpetration of such fraud involved the ne- 
cessitv of his concealing the facts from his qwn 
client, then, under such circumstances, the princi¬ 
pal is not charged with constructive notice of facts 

known bv the attornev and thus fraudulently cbn- 
• • • 

coaled. In other words, if in the course of the same 
transaction in which he is employed the agent com¬ 
mits an independent fraud for his own benefit, and 
designedly against his principal, and it is essen¬ 
tial to the very existence or possibility of such 
fraud that he should conceal the real facts from his 
principal, then the ordinary presumption of a com¬ 
munication from the agent to his principal fails; 
on the contrary, a presumption arises that no com¬ 
munication was made, and consequently the prin¬ 
cipal is not affected with constructive notice. The 
courts have confined the operation of this exception 
to the condition described, where a presumption 
necessarily arises that the agent did not disclose 
the real facts to his principal, because he was com- 
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mitting such an independent fraud that conceal¬ 
ment was essential to its perpetration.” 

The above quotation from Pomeroy received the 
judicial approval of the Supreme Court of the United 
States in the case of American Surety Company vs. 
Pauly (No. 1) 170 U. S., 134, 159; 42 L. Ed. 983. In 
the American Surety case the court, after quoting from 
Pomerov declares: 

* 4 Further citation of authorities would seem to 

be unnecessary to support the proposition that if 

Collins gave the certificate that he might, with the 

aid of O’Brien as cashier, carry out his purpose to 

defraud the bank for his personal benefit, the law 

will not presume that he communicated to the bank 

what he had done in order to promote the scheme 

devised bv him in hostility to its interests.” 

•> « 

And in the case of Allen vs. S. Boston R. Co., 150 
Mass. 200, 22 X. E. 917, 5 L. R. A. 716, the court said: 

4 4 There is an exception of this rule when the 
agent is engaged in committing an independent 
fraudulent act on his own account, and the facts 
to be imputed relate to this fraudulent act. It is 
sometimes said that it cannot be presumed that an 
agent will communicate to his principal acts of 
fraud which he has committed on his own account 
in transacting the business of his principal, and 
that the doctrine of imputed knowledge rests upon 
a presumption that an agent will communicate to 
his principal whatever he knows concerning the 
business he is engaged in transacting as agent. It 
may be doubted whether the rule and the exception 
rest on any such reasons. It has been suggested 
that the true reason for the exception is that an in¬ 
dependent fraud committed by an agent on his 
own account is beyond the scope of his employ- 


ment, and therefore knowledge of it, as matter!of 

law, cannot be imputed to the principal, and the 

principal cannot be held responsible for it. On 

this view, such a fraud bears some analogy to a 

tort wilfully committed by a servant for his own 

purposes, and not as a means of performing the 

business intrusted to him bv his master. What- 

«/ 

ever the reason mav be, the exception is well estab¬ 
lished.” ‘ j 

Other cases to the same effect are: Elliott v. Knights 
of the Modern Maccabees, 46 Wash. 320, 89 Pac. 929, 
13 L. R. A. (N. S.) 856; National L. Ins. Co. v. Mint'll, 
53 N. Y. 144, 150; Lea v. Iron Belt Mercantile Co., 
147 Ala. 421; Dight v. Chapman, 44 Oregon 265, 75 
Pac, 585, 65 L. R. A. 793; Merchants’ National Bank, 
v. Nichols & S. Co., 223 Ill. 41, 79 N. E., 38; Shipman 
v. Bank of The State of New York, 126 N. Y. 318, 27 
N. E. 371; and Baker v. Berry Hill Mineral Springs, 
112 Va. 280, 71 S. E. 626. 

In Hickman v. Green, 123 Mo. 165, 27 S. W., 440,129 
L. R. A. 39 the court held that this rule is alike appli¬ 
cable to corporations and individuals. 

The National Prohibition Act confers protection to 
innocent persons having an interest in an automobile 
in which intoxicating liquor has been illegally trans¬ 
ported, and is intended to penalize only the wrong¬ 
doer. In the case of U. S. v. Sylvester, 273 Fed. 253, 
255, the court says: 

“Section 26 of the Act seems so clear that there 
can be no possible doubt but that it was the in¬ 
tention of the Congress to protect innocent ven¬ 
dors or mortgagees, as far as possible.” 

In the case at bar the Ourisman Chevrolet Spies 
Company and the plaintiff in error investigated the 
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supposed purchaser and. acting entirely in good faith, 
did everything reasonable and customary to ascertain 
tlic propriety of accepting the deal. In considering 
now what else could have been done then, which might 
have resulted; in a discovery of the fact that the pur¬ 
chase was being made by one, other than the person 
whose name purported to be signed to the contract, 
the court should apply a rule of business prudence to 
the conditions as tliev existed at the time the deal was 
made. In other words, the court should not substi¬ 


tute hindsight for foresight. 

The case of Flint Motor Far Company v. State, 204 
Ala. 4.47. 8o So. 741, a proceeding under a state law 
similar to the National Prohibition Act, declares what 
counsel believes to be the correct measure of dutv in- 
cumbent upon the claimant to ascertain whether or not 
the car was to be used for the violation of the prohibi¬ 
tion law at the time of the purchase or was thereafter 
being used for such purpose. 


“While the cases supra construed the statute 
as placing the burden of proof upon the claimant 
in the establishment of a superior title, that is, of 
showing that he did not aid or assist in the trans¬ 
portation of the liquor, had no knowledge that the 
car was being so used, and was not guilty of 
negligence in not ascertaining the fact, we did not 
mean to hold, and do not now hold, that the con¬ 
ditional vendor or mortgagee must be an insurer 
or guarantor of the conduct of the vendee or mort¬ 
gagor in. the use of the car, or anyone else 
who may use the same, without the knowledge or 
assent of the owner. In other words, if the claim¬ 
ant knows the character of his vendee or mort¬ 
gagor, and does not know or has not heard of his 
violating the prohibition law, or if he does not 
know him, ordinary prudence would suggest in- 
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quiry, and if lie does not gain information that 
he has been considered a violator of the prohi¬ 
bition law, then he makes out a prima facie 4&se 
of no negligence in the sale or disposition of jtlie 
car, and would be entitled to a decree of non¬ 
forfeiture of his claim unless the state rebuts tjhis 
prima facie case by contradictory evidence or cir¬ 
cumstances, or by showing the happenings of sub¬ 
sequent events which would arouse the suspicion 
of a reasonably prudent man so as to cause action 
upon his part to prevent the further use of the 
property for unlawful purposes, and which i he 
failed to prevent, * ' 


* > > 


The automobile was seized sixteen davs after the 
sale was affected and before the first payment on the 
note became due. There is nothing in the record indi¬ 
cating that the plaintiff in error was guilty of any njeg- 
ligence or that anything came to its attention prioil to 
its seizure to suggest that the automobile was be pig 
used in violation of law. 

On the contrary, the plaintiff in error, after its pur¬ 
chase of the conditional sale contract and note frprn 
the Ourisman Chevrolet Sales Company, mailed! to 
Kuntzleman a notice of the transfer of the contract! to 

i 

it and the dates of payment of the installments under 
said contract and again on or about October 1st, 1927, 
forwarded to Kuntzleman a notice of the installment 
to fall due on October 19th, 19*27. The payment duejon 
October 19th, was not made and on November 1st, 19(27, 
another notice and demand for payment were for¬ 
warded to the said Kuntzleman (R. p. 22). These 
notices and demands for payment were received |bv 
Kuntzleman and it was not until November 2jid, 
1927, that he made any protest concerning the same, at 
which time steps looking to an investigation of the 
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matter were immediately taken. (R. p. 23) At that 
time however* tlie automobile in question had already 
been seized by police authorities and had been in their 


I submit that the vendor and olain- 
tiff in error had no actual notice 
of any unlawful intent or ournose, 
that they were not chargeable with 
the knowledge of Moss; that no facts 
cane to their notice to out them on 
inquiry as to the ournose for ich 
the automobile was to be usea; ana 
that the investigation which they 
nevertheless, made was bona fide. 

Byroad v. United States, decided by 
this court Nov. 4th, 19^9- Also see 
United States v. Kane, 273 Fed. 273* 

rights under the conditional sale contract because it 
was a forgery can be readily disposed of. Of course 
as against the person whose name is forged, the plain¬ 
tiff’ in error acquired no rights but this did not pre¬ 
clude it from having a lien on the automobile. Estrich 
on “Installment Sales” at 69, says: 

“The fact that a note, given for the purchase 
price of a piano, and containing a stipulation re¬ 
serving the title to the vendor until the note is 
paid, was unauthorized or forged, does not devest 
the vendor of his reserved title.” 

And in the case of Pulsifer v. D’Estimauville, 86 Me. 
96, 29 Atl. 945, it is held that a person who sells a 
piano, taking therefor a note which reserves title in the 
piano to the seller until the note is paid, does not be- 
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come deprived of his title to the piano because it turjns 
out that the note, supposed by him to be genuine, wjas 
either unauthorized or forged. 

PLAINTIFF IN ERROR IS A LIENOR. 

j 

The learned trial judge in the proceedings belbw 
concurred in the contention of the Government (R. p. 
.12) that under the conditional sale contract, the inter¬ 
est of the plaintiff in error in the automobile was that 
of an owner and not that of a lienor as the terms ^re 
used in Section 2G of the National Prohibition Ajct, 
and further held that by virtue of the plaintiff jin 
error being an owner of the car, it is burdened wijth 
a heavier onus to overcome prima facie forfeiture thjan 
if it were a lienor. I do not regard it as of particular 
moment in this case whether the plaintiff in error be 
regarded as owner or lienor because, under the facts 
shown by the stipulation, the plaintiff in error acted 
in good faith and without knowledge or notice that 
the automobile was to be used in violation of law. 
However, the court erred in holding the plaintiff in 
error to be the owner of the automobile as the term 
is used in the act. In the case of Chicago Railway 
Equipment Company v. Merchants National Bank, 13G 
XL S. 283, 34 L. Ed. 13G, the court cites several of Sts 
previous decisions concerning property sold unijer 
various forms of contract where the title was reserved 
in the vendor and says: 


“The agreement that the title should remain jin 
the payee until the notes were paid * * * isj a 
short form of chattel mortgage. The transaction 
is, in legal effect, what it would have been if the 
maker, who purchased the cars, had given a mojrt- 
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gage back to the payee, securing the notes on the 
property until they were all fully paid.” 


The cases hereinafter cited are Prohibition cases and 
all refer to sellers under conditional sale contracts as 
being lienors: U. S. \\ One Cadillac Town Car, 57 1). C. 
Appeals, 183: l\ S. v. One Ford Coupe Automobile, 272 
l T . S. 321; C. S. v. Sylvester, 273 Fed. 253; Jackson v. 
U. S., 295 Fed. 620; U. S. v. Humberd, 30 Fed. (2nd) 
413. 

CONCLUSION. 


I respectfully submit that the plaintiff in error holds 
a bona fide lien created in good faith without notice of 
anv use ur intended ust* of the automobile in violation 

«r 

of law, that the action of the court, in denying the peti¬ 
tion of the plaintiff in error, was unjust and contrary 
to law, that it imposed a penalty upon one entirely 
innocent of anv wrongdoing, contrarv to the intent of 
the National Prohibition Act, and that the order of for¬ 
feiture should be reversed. 

1 Alfred *M. Schwartz, 

Attorney for Plaintiff in Error. 
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In the Court of Appeals of the District 

of Columbia 

April Term, 1929 

No. 5022, Special Calendar 

Manufacturers’ Finance Company, a Corpora- 
tion, intervenor, plaintiff in error 

i 

v. 

United States of America, defendant in error 

— 

BRIEF FOR DEFENDANT IN ERROR 
_ 

i 

i 

. ! 

STATEMENT OF CASE 

As the plaintiff in error has omitted, in its b^ief, 
many of the material facts, a brief statement of the 
facts as set forth in the stipulation filed herein will 
be made. 

On September 17, 1927, certain persons, known 
to be bootleggers, approached one Philip T. Moss, 
who was then employed as a salesman by the Ouris- 
man Chevrolet Sales Company, and sought to pur¬ 
chase the automobile here involved (Rec. p. f6); 
Moss, knowing that these men were bootleggers, 
advised them that he could not sell the car to them 

in their own name, and thereupon asked one Earl 

(i) 



E. Kuntzleman, for his permission to use liis credit 
report and signature in the sale of said car to said 
bootleggers, offering to pay Kuntzleman for the 
same (Rec. p. 17); said Kuntzleman absolutely 
refused so to do, refused to sign such papers and 
refused to authorize Moss to use his name as afore¬ 
said (Rec. p. 17); subsequently, on September 19, 
1927, a contract of sale in the usual form of condi¬ 
tional bill of sale was prepared in the office of the 
Ourisman Chevrolet Sales Company , together with 
a promissory note and a credit report , all in the 
name of said Kuntzleman, and the said Moss, as 
salesman as aforesaid, upon receipt of said contract 
and note, met the said two bootleggers and some 
one of them forged to each of said documents the 
name of said Kuntzleman as the purported pur¬ 
chaser of said automobile (Rec. pp. 17-18); there¬ 
after the plaintiff in error was asked to finance this 
transaction and, after making a certain investi¬ 
gation as to Kuntzleman’s standing, agreed with 
the Ourisman Company to finance the transaction 
(Rec. pp. 18-19). 

Thereupon the said forged contract, note and 
credit report were transmitted to one Ralph Ham¬ 
ilton, who was the bookkeeper for said Ourisman 
Company, in the regular course of business, and he, 
in the regular course of business, submitted said 
documents to Benjamin Ourisman for his signa¬ 
ture on behalf of the Company and he signed his 
name thereto, accepting the contract, and returned 


the papers to said Hamilton, as his bookkeeper. 
(Rec. pp. 18-19.) Upon receipt of these documents 
the said Hamilton observed that Moss, the sales¬ 
man, had not, in accordance with the usual prac¬ 
tice, witnessed the signature of the purported pur¬ 
chaser, and so advised Moss (Rec. p. 19) ; where¬ 
upon, at the request of the said Hamilton, Mjoss 
signed his name as a witness, to the purported 
signature of Kuntzleman, signing his name in an 
unusual manner in very small type (Rec. p. 19); 
Hamilton observed this and called Moss’ attention 
to his unusual signature, which fact Moss explained 
in a joking manner; the said Hamilton thereupon 
witnessed the forged signature of Kuntzleman in 

i 

the credit report (Rec. pp. 19-20). 

The said Kuntzleman at no time authorized iny 
one to sign his name to said documents, and at 
all times repudiated and disavowed said signature, 
as well as the whole transaction, and it appears that 
the said Hamilton subsequently learned from Moss 
that the sale was in fact made to these bootleggers, 
and not to Kuntzleman. (Rec. p. 20.) j 

An assignment of this forged contract and note 
was made by the Ourisman Company to the plain¬ 
tiff in error, this assignment being annexed to the 
forged credit report, which is purported to h^ve 
been signed by Kuntzleman and whose purported 
signature is witnessed, as aforesaid, by said Ham¬ 
ilton (Rec. p. 21); the plaintiff in error made no 
further investigation in the premises, and at no 
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time communicated with, or attempted to communi¬ 
cate with Kuntzleman (Rec. p. 21). 

The usual notices of this transaction were sent 
by the plaintiff in error to Kuntzleman, who, on No¬ 
vember 2,1927, went to said Hamilton and protested 
against receiving these notices and having his credit 
thus impaired, and advised said Hamilton that he 
had at no time purchased this automobile, nor 
signed nor authorized any one to sign his name to 
said documents (Rec. p. 23) ; thereupon Hamilton 
communicated these facts to one Kellv, an officer of 
the plaintiff in error, who advised Hamilton that he 
would take the matter up with his home office and 
have the matter investigated (Rec. pp. 23-24) ; the 
automobile teas, in fact, delivered by the Ourisman- 
Company, not to said Kuntzleman the purported 
purchaser therein, but to one of said bootleggers 
(Rec. p. 22), in whose hands it was subsequently 
seized for violation of the National Prohibition Act, 
and the defendant, Farley, an employee of said 
Tractenberg, was subsequently convicted (Rec. 
p. 24). 

There is nothing in the record tending to show 
that the Ourisman Company, at any time, made any 
investigation whatever of Kuntzleman, the pur¬ 
ported purchaser, except the facts set forth in the 
forged credit report, procured by its saleman Moss y 
to which Kuntzleman’s name was forged as afore¬ 
said, and any statement to that effect in the brief off 
plaintiff in error is not warranted by the Records 


(Rec. pp. 20-21.) On the contrary the Record 
shows that no investigation was made by the Otyris- 
man Company of Kuntzleman, the purported pur¬ 
chaser. 

The defendant in error concedes that the plain¬ 
tiff in error had no actual knowledge of the forgery 


or of Moss’ dealings with the bootlegger, but the 
defendant in error, not only does not concede that 
the Ourisman Company was without such actual 
knowledge (as stated on p. 3 of plaintiff’s in ekror 
brief), but stoutly contends that the Ourisman 
Company, through the knowledge of its salesman, 
Moss, and its bookkeeper, Hamilton, did have know¬ 
ledge of the fraudulent transaction. j 

By agreement of the parties hereto, the automo¬ 
bile in question, was sold at public auction, and the 


proceeds thereof paid into the hands of the Cohrt, 
so that the disposition of such proceeds is now be¬ 
fore the Court. (Rec. p. 7.) j 

The plaintiff in error claims title to the automo¬ 
bile in question under this forged conditional bill 
of sale, entered into by and between the Ourisipan 
Company, as vendor, and (purportedly) Kuntpde- 
man, as vendee, whose signature w'as forged thereto, 
w r hich forged contract was assigned by the Oulris- 


man Company to the plaintiff in error. (Rec. jpp. 


1-21 and 40.) 

This alleged contract contains the following pro¬ 
vision, viz.: 

It is agreed that the title to, ownership in> 
and right of possession of said chattel we 
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vested in you [the Ourisman Company] and 
your assigns, until said indebtedness and all 
other sums of money payable to you, or, in 
event of assignment, to your assigns, 
* * shall have been fully paid in money, 

at which time ownership shall pass to me or 
us [the purchaser]. (Rec. p. 40.) (Brack¬ 
ets ours.) 

ARRANGEMENT OF ARGUMENT 

For sake of clarity, the argument on behalf of 
the defendant in error will be submitted under the 
following points. 

I. The claim of the plaintiff in error is based 
solely upon the forged conditional contract, and 
this contract, being an admitted forgery, is an ab¬ 
solute nullitvj and no rights can be asserted there- 
under. 

II. The plaintiff in error, as assignee of a non- 
negotiable chose in action, stands in the shoes of 
its assignor, the Ourisman Company, and has no 
greater rights than its assignor, and is subject to all 
defenses which may be pleaded against said 
Company. 

III. The title to the automobile, being reserved 
to the vendor, and its assigns, the plaintiff in error, 
if it has any rights in such automobile, is, in law, 
an owner, and not a lienor. 

IV. The plaintiff in error, to recover must show 
“good cause’' against forfeiture, prima facie to be 
had under the statute, and is charged with a heavy 
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burden of overcoming prima facie forfeiturej and 
showing "‘good cause.” 

V. The Ourisman Company is bound by the acts 
and knowledge of its agents, Moss and Hamilton, 
and is, therefore, charged with knowledge of the 
forgery and the fact that the real purchaser was a 
bootlegger, which knowledge is imputable to the 
plaintiff in error, as the assignee of said Company. 

VI. The Record fails to show that the plaintiff 
in error has sustained the burden of showing good 
cause against forfeiture. 

ARGUMENT 

I 

The claim of the plaintiff in error is based solely upon 
the forged conditional contract, and this contract, being 
an admitted forgery, is an absolute nullity, and no 
rights can be asserted thereunder 

There can be no question upon this record |that 

i 

the plaintiff’s in error claim to the automobile in 
question is based wholly upon the forged contract 
of sale, and the assignment thereof to it. Its 
petition so states; moreover, there is no evidence 
whatever of any other right or claim which it is 
asserting. This alleged contract was an admitted 
forgery, and the defendant in error respectfully 
submits that the same was an absolute nullity, ^nd, 

I 

regardless of the good faith of the plaintiff in eriror, 
no rights were secured thereunder. 

It may be conceded that the Ourisman Company 
was vested with the title to this automobile; but, in- 
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asmucli as the plaintiff in error claims title under 
an assignment of this forged contract, which was a 
nullity, no title passed to it by such assignment, the 
contract being a nonnegotiable chose in action. 

It is well settled that a forged document is an ab¬ 
solute nullity; that no rights are acquired there¬ 
under, and that no proceedings may be instituted 
thereunder, except under the doctrine of estoppel. 
In short, a document which is forged is no instru¬ 
ment whatever, and no person, except under the 
doctrine of estoppel, can claim any rights under 
such a null and void instrument. 

It is agreed in this case that the conditional sales 
agreement, the promissory note and the purchas¬ 
er’s credit report are all forgeries. It is this forged 
contract that has been assigned to this plaintiff in 
error, and it is by virtue of this assignment of this 
contract that this plaintiff in error is asserting 
whatever rights it has asserted against the automo¬ 
bile in question. Were it not for this assignment 
there would- be no pretense of any claim which this 
plaintiff in error could male, so that whatever claim 
the plaintiff in error has rests entirely upon the as¬ 
signment of a forged instrument, which is wholly 
null and void * and it seems too clear for argument 
that the plaintiff in error secured no rights what¬ 
ever under such an assignment. 

This rule is true even in the case of negotiable 
instruments, for the District of Columbia Code, in 
Chapter 46, Section 1327, provides that a forged 
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promissory note is wholly inoperative. 


This S 


ec- 


tion reads as follows: 

Sec. 1327. Forged signature. —Wher^ a 
signature is forged or made without the 
authority of the person whose signature it 
purports to be it is wholly inoperative, ^nd 
no right to retain the instrument , or to give 
a discharge therefor, or to enforce payment 
thereof against any party thereto can be Re¬ 
quired through or under such signature , un¬ 
less the party against whom it is sought to 
enforce such right is precluded from settijng 
up the forgery or want of authority. 

The same rule is stated in Williston on Ccjn- 
tracts, Volume 2, Sec. 1145, where the author sa^s, 
in substance, that a document, the signature jto 
which is forged, is wholly inoperative and gives £0 
right to retain the instrument or enforce the pay¬ 


ment of the same, unless the party whose signature 
purports to be signed is precluded from setting dp 
the defense of forgery under the doctrine of es¬ 
toppel. 

See also Monroe v. Stanley , 220 Mass. 438, whete 
the Court, at page 442, said: ! 

The third and fourth of the promissory 
notes * * *, each of which purports to 

be signed by the plaintiff as maker, havirkj 
been forged by Williams, are mere nullities 

i 

See also the case of Camp v. Carpenter et ah, ^2 
Mich. 375, where it was proved that a note and ja 
mortgage had been forged, the Court, at page 376, 
said: i 
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If forged, no amount of good faith ivould 
profit the holder, who has no equity against 
the party whose name is forged. 

In the ease of Hovorka v. Heerner , 108 Ill. App. 
443, a suit was brought upon a promise to pay, 
which had been forged, and the court found that 
this was not a negotiable instrument in a strict 
sense and said: 

But assuming it to be negotiable, there was 
still a defense to it at law, even in the hands 
of an innocent purchaser for value. The 
instrument became absolutely void by reason 
of the fraudulent alteration. 

In the case of Vanatta v. Lindley, 198 Ill. 40, the 
Court said: 

It is well understood that a forged note is 
by the common laic absolutely void , even in 
the hands of an innocent purchaser for value, 
unless it has. in some wav, been ratified by 
the payor; * * *. 

The plaintiff in error cites, on pages 10 and 11 of 
its brief, two authorities, namely, Estrich on Instal¬ 
ment Sales, page 69, and Pulsifer v. D’Estimau- 
ville, 86 Me: 96, and seems to argue that this for¬ 
gery does not preclude the plaintiff in error from 
securing a lien on the automobile. The defendant 
in error does not deny that the plaintiff in error 
could have secured a claim to the automobile in 
question, notwithstanding the forged instruments; 
but the plaintiff in error seems to have entirely 
failed to observe, and it is submitted that this is 


very important in the determination of this ques¬ 
tion, that whatever claim , whether it be called a lien 
or otherwise, that this plaintiff in error has, it was 
acquired by virtue of an assignment of a forged in¬ 


strument, and there is an utter absence of any Evi¬ 
dence in this case to show that if acquired a claim 
thereto in any other manner; so that when we kiep 
in mind, as we must, that the only rights, whatever 


they may be called, which this plaintiff in error jias 
against this automobile, if any, are by virtue of the 
assignment of this forged contract, the solution of 
the question is very simple. 


The quotation from Estrich, on page 10 of the 


plaintiff’s in error brief, to the effect that a forced 
note does not divest the vendor of his reserved title, 
is taken from the case of Pulsifer v. D’Estimau- 
ville, 86 Me. 96. In that case one Laughton sold a 
piano on a conditional contract purportedly to 
Louis Roberge, whose signature was forged, with¬ 
out authority, by Roberge’s daughter, who, in fact, 
bought the piano and paid the instalments. Ro¬ 
berge becoming insolvent, his assignee in insolvency 
purchased the note from Laughton and thereafter 
replevied the piano. The Court held that the 
vendor had not lost his title to the piano and that 
the f raudulent vendees were estopped f rom setting 
up as a defense the invalidity of the note. This ckse 
is quite different from the case at bar. If the plain¬ 
tiff in error here was bringing replevin against the 
party who actually got possession of this a 
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bile, under the forged instrument, such party might 
be estopped by virtue of his own fraudulent act, 
from setting up the forgery, as in the Pulsifer case > 
supra; but that is by no means the situation in the 
case at bar. Here the plaintiff in error is asserting 
a title and a right to an automobile under an as¬ 
signment of a forged document, where there is no 
question of estoppel existing, and is attempting to 
prevent a statutory prima facie forfeiture of this 
car. seized by the Government for violation of the 
National Prohibition Act. 

It is too clear for argument that the contract 
of sale was not a negotiable instrument. The 
promissory note accompanying the contract, if 
valid, may have been a negotiable instrument, but 
the plaintiff in error claims title, not under the 
note, but under the contract, which wholly fails to 
come within the definition of a negotiable instru¬ 
ment, as defined in Sec. 1305 of the District of 
Columbia Code. 

That such a contract is not a negotiable instru¬ 
ment, see the case of United States v. Humberd, 
30 F. (2d) 413 (D. C. Kan.), where a contract, 
similar to that here in question, for the sale of an 
automobile, was before the Court upon a petition 
of the finance company for a return thereof 
against forfeiture for violation of Sec. 26, of the 
National Prohibition Act. In the Humberd case T 
supra, the Court, inter alia, said: 

The intervener urges the application of 
the Negotiable Instruments Law (Rev. St. 
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Kan. 1923, 52-101 to 52-1901), which, as I 
see it, has nothing whatever to do with the 
case. The conditional sale contract is ncjt a 
negotiable instrument. * * * 

The intervener * * * has failed to 

establish that the lien was * 4 created” jin- 
nocently. The lien was not “created” when 
assigned to the intervener; it was “created” 
when the paper was signed; when it was 
“created ” the then lienor knew the car fyas 
to he unlawf idly used . 

11 I 

The plaintiff in error, as assignee of a nonnegotidble 
chose in action, stands in the shoes of its assignor, the 
Ourisman Company, and has no greater rights than! its 
assignor, and is subject to all defenses which may be 
pleaded against said company 

It is an universal rule of law, everywhere bb- 

i 

served so far as can be ascertained, that an assignee 
of a chose in action or of a nonnegotiable instrument, 
holds subject to all the equities and defenses which 
might be pleaded against his assignor, stands exact¬ 
ly in his assignor’s shoes, and gets no greater rights 
than his assignor had. This rule is well stated in 
Waite’s Actions and Defenses, Volume I, Page 366, 
Section 1, Article VII, where the author says: j 

It is the general and well-established rule 
that an assignee of a demand or right of ac¬ 
tion, negotiable instruments only excepted, 
holds subject to all equities, burdens, and Off¬ 
sets which existed at the time of the assi 
ment, against the assignor. 



j 

i 



The author in this work quotes, at that page, 
many authorities to sustain this proposition. The 
rule above quoted has very often been held appli¬ 
cable to the assignment of a bond or of a mortgage, 
and it has been held that this rule is not changed 
in any sense by the modern statutes giving to 
assignees the right to sue in their own name. See 
Waite’s Actions and Defenses, Article 10, Sec. 1, 
Page 368, where the author says: 


But the power thus given to sue in the as¬ 
signee's' name does not affect the rights of 
the parties. The equities and defenses are 

not excluded. The statute merelv enables 

* 

an assignee to maintain an action in his own 
name, in those cases in which the right was 
previously assignable at law or in equity. 


On this proposition see Timms v. Shannon, 
19 Md. 296, where the Court said: 


An assignee of a chose in action, not ne¬ 
gotiable, takes it subject to the equities 
which existed against it, in the hands of the 
assignor, at the time of the assignment . 

In that case the assignee claimed that he was a 
bona fide assignee for value of certain mortgage 
bonds, and the Court held that he was charged with 
the equities existing in favor of his assignor. 

See also the case of Ingraham v. Disborough, 47 
N. Y. 421, where an action was brought to fore¬ 
close a mortgage by an assignee, and the Court be¬ 
low found that the assignee was a bona fide holder 


of the mortgage and was not subject to any equities 
existing between the original parties. Tlie Supreme 
Court, however, in reversing the decision of |the 
court below, said: j 

This may be the law at some future tijme. 
But it is quite clear that it is not as yet. j A 
mortgage like a note, payable to the pqyee 
only, is not negotiable, and is always subject 
to the defense existing between the original 
parties. This is well settled by authority 
and on principle, and no reasoning is neces¬ 
sary in the case. * * * This court ljield 

broadly that the assignee of a mortgage takes 
no greater title than his assignor. ! 

See also Wood v. Perry, 1 Barb. (N. Y.) 114, 
where the Court, at page 131, said: j 

An assignee of a contract takes the same 
subject to all existing equities in favor of \the 
other party against the assignor; although 
such assignee may not have received any ^no¬ 
tice of them at the time . 

See also Scott v. Schreeve, 12 Wheat. 605, where 
the Supreme Court, at page 608, said: 

I 

The next inquiry is, whether Scott, thejas- 
signee of Jannev, has acquired any greater 
rights or interest in these bonds than J^n- 
ney himself had. * * * p] le assignee 

stands precisely in the situation of the orig¬ 
inal party. He took the bonds subject ! to 
all existing equities. 


o 

-O 
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See also Wagner v. Central Bank, etc., 249 F. 

145, where the Court said: 

/ 

All defenses and set-offs available against 
an assignor of a chose in action are available 
as against his assignee. 

See also Palm v. Bachrach, Inc., 55 App. D. C. 
302, where the question of the rights of an assignee, 
under an assignment of a conditional bill of sale, 
were in question, and the court said: 

Under the terms and conditions of the as¬ 
signment Bachrach acquired no greater 
rights in the premises than those possessed 
by the assignor. 

In the case of Mo. Inv. Corp. v. United States, 
32 F. (2d) 511 (C. C. A. 6), the Circuit Court of 
Appeals clearly had this rule in mind, when the 
Court held that the Finance Company, the peti¬ 
tioner therein, who had taken an assignment of the 
conditional sales contract from the Buick Com¬ 
pany, which Company had sold the automobile to 
the wife of a bootlegger, must not only show its own 
lack of knowledge and good faith, but it must also 
show the lack of notice and good faith of its as¬ 
signor. 

Just as in the case of Mo. Inv. Corp. v. United 
States, supra, the Circuit Court of Appeals held 
that the Finance Company must show the good 
faith and want of knowledge of the Buick Com¬ 
pany, its assignor, so in the case at bar, the defend¬ 
ant in error submits that the plaintiff in error is 
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required to show, not only its good faith and want 
of knowledge, but the good faith and want of 
knowledge of the Ourisman Company. 

It is instructive to make a brief quotation from 
the case of Fault v. Tinsman, 36 Pa. St. 108, where 
the Court said: 

The effect of this rule is, the assignee 
takes the chose in action, subject to all tjie 
equities existing between the original par¬ 
ties, and stands in exactly the same position 
to the debtor, that the original creditors ajnd 
assignors did at the time of the transfer. 
* * * The rule, therefore, under these 

circumstances, is the same, both in law and 
in equity, * * * that whosoever takes 

an assignment of a chose in action, takes it 
subject to all equities of the person who 
made the assignment. * * * The au¬ 

thorities upon this subject, as to liabilities, 
show, that if a man does take an assignment 
of a chose in action, he must take his chance 
as to the exact position in which the party 
giving it stands. 

In the case before us, the note was r\ot 
negotiable, * * * and if the payee coqld 

not recover against the maker, neither could 
the assignee, although he might have paic| & 
valuable consideration for it. In this there 
is no hardship, for all that he had to do was 
to make inquiry of the maker before taking 
the assignment * * *. 

It is respectfully submitted that the holding of 
the Court in the case of Faull v. Tinsman, supra, j is 



-i o 

io 


the universally adopted rule of tlie Courts, and 
clearly shows that the assignee in this ease (the 
plaintiff in error) stands exactly in the shoes of the 
Ourisman CoPrpany, and took its chances by taking 
the assignment as to the exact position in which the 
Company stood , and that, applying said rule, the 
plaintiff in error is bound by all the knowledge by 
which the Ourisman Company is bound, to wit, that 
it sold to a bootlegger an automobile, under a forged 
contract, which prevents it from showing good 
cause against forfeiture. 

Ill 

The title to the automobile, being reserved to the vendor, 
and its assigns, tlie plaintiff in error, if it has any rights 
in such automobile, is, ir. law, an owner, and not a 
lienor 


m 

1 % I 


'lie contract under which the plaintiff in error 
claims the right to the automobile in question, by 
its very terms shows that the title to the automobile 
never passed 'to the vendee, but, as hereinbefore 
quoted , that the title was to remain in the vendor 
until the full performance of the conditions subse- 
quent. There are no words in the contract imply¬ 
ing vesting of title in the vendee. On the contrary 
the language of the contract onlv imports the 
aelincicledament of the receipt of the automobile bv 
the purported vendee, with title remaining in the 
vendor. If the contract means what it savs, the 
Ourisman Company remained the owner of the 
automobile, and the plaintiff in error, if it acquired 
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any rights under the assignment, which is deified, 
succeeded to the Ourisman Company’s title, and, 
therefore, must be deemed an owner, and not a 
lienor, upon the familiar principle of law that a 
man cannot have a lien upon his own property. 

The verv definition of a lien shows this to be true. 

* 

A lien is defined as follows in Bouvier’s aw 
Dictionary, page 1978, as follows: 

“Lien: A hold or claim which one pel-son 
has upon the property of another as aj se¬ 
curity for some.debt or charge.” 

In the case of United States v. Montgomery,\2S9 
F. 125 (D. C. Ariz.), involving a similar contract, 
the Court said: 

The contract is attached to the petition in 
intervention and made a part thereof. 
* * * It does not create a lien in favor of 

the vendor with title passing to the pur¬ 
chaser, but reserved title absolutely in the 
vendor . * * * j 

So that we are not now dealing with a 

,j 

lienor asserting rights accorded him by TJitle 
II, Section 26, of the National Prohibition 
Law (41 Stat. 315), but with an owner \rlio 
has voluntarily parted with the possession 
and control of the car and has received 
$1,230.00 for so doing. 

In the case of United States v. Smith, 295 P. 624 
(D. C., W. D. Wash.), this question came squarely 
before the Court, and, in construing an instrument 
similar to the contract here in question, wherein the 
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title was reserved in the vendor, as in the ease at 
bar, the court said: 

What, then, is the status of the vendor 
in the conditional contract of sale? The 
claimants and interveners claim that he is 
the owner and may reclaim his property, 
while the Government claims lie is merely a 
lienor, and must resort to the proceeds of the 
sale for the satisfaction of his claim. That 
such an owner or vendor is not a lienor is 
well settled by the decisions of the Supreme 
Court of this State. [Here the Court cites 
several decisions of the State of Washington 
as well as those of other states.] 

The rule thus stated is not onlv sound in 

•/ 

law. but is controlling upon this Court. It 
mast be held, therefore, that the vendor in 
such a contract is not a mere lienor, within 
the meaning of the law. On the other hand, 
I am not prepared to hold that such a vendor 
can reclaim his property absolutely and 
unconditionally. (Brackets ours.) 

See also Instalment Sales by Estricli (1926), 
wdiere the author, at page 90, has this to say: 

Under a contract of conditional sale, the 

seller docs not retain a mere lien or equity , 

securing the balance of the purchase price, 

but the absolute title. The security retained 

«/ 

bv the conditional seller is not a vendor's 

«/ 

lien, but a reservation of title and a right to 
pursue the property in specie. 

Such a contract does not create an equitable 
lien. An assignee of a conditional seller can 



not maintain an attachment on the theory 
that by the assignment the title vested in the 
conditional, buyer. The interest of the stiller 
is not a lien or a pledge. * * * 

Where a man secures to himself an indebtedness 
of another by taking a lien, the instrument creat¬ 
ing that lien, by necessity, evidences a claim or a 
hold upon the debtor's property in favor of the 
creditor; whereas in a conditional bill of salejthe 
reservation of title in the seller is the very essence 
of such a contract and is an assertion that the legal 
title is in the vendor as against the possession] de- 
livened to the vendee. 

See also Instalment Sales by Estrich, page il26, 
where the author savs: | 

It has been stated that a lien is inconsistent 
with the detention of title to the property , 
for a person does not take a lien upon his 
own property; that a lien is a right by which 
a person is entitled to obtain satisfaction of 
a debt by means of property belonging to the 
person indebted to him. 

See the case of Bierce v. Hutchins, 205 U. S. $40, 
where the Supreme Court says that one can not 
have a lien on his own property, saying, among 
other things: j 

The contract says in terms that it is con¬ 
ditional and that the goods are to regain 
the property of the seller until payment of 
the note given for the price. This stipula¬ 
tion was perfectly lawful. Harkness v. 
Bussell, 118 U. S. 663. * * * 
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See also Bailey v. Baker lee Machine Company, 
239 U. S. 268, where the Supreme Court, at page 
271, said: 


In harmony with the prevailing view, the 
statutes of Kansas and the decisions of the 
Supreme Court of the State recognize that 
there is a real distinction between a condi¬ 
tional sale and an absolute sale of the mort¬ 
gage back, in that under the former the 
vendor 1 remains the owner, subject to the 
vendee's right to acquire the title by com¬ 
plying with the stipulated condition, while 
under the latter the vendee immediately be¬ 
comes the owner, subject to the lien created 
bv the mortgagee. * * * 

Requiring the vendee to give notes for the 
deferred instalments of the purchase price 
was not inconsistent with the retention of 
title in the vendor pending payment of the 
notes. Bierce v. Uni chins, 205 U. S. 340, 
348. 


vr vr 


In Hark ness v. Bussell, 118 U. S. 663, a 
contract was held to be one of conditional 
sale, although entitling the vendor to rental 
and damages if the price was not paid; and 
in Bryant v. Swofford Bros. Dry Goods Co., 
214 U. S. 279, there was a like holding, not¬ 
withstanding the vendee was required to 
keep the property insured for the benefit of 
the vendor, and, if it was destroyed by fire, 
was to remain liable for the purchase price. 

See also In re Master Knitting Corp., 7 F. (2d) 
II, (C. C. A. 2), where the Circuit Court of Appeals 
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for the Second Circuit, construing a contract of 
conditional sale, said: j 

This transaction was a conditional sale, 
which never raises a question of a lien, but 
one of title. 

Upon this question see also the following cases 
where contracts like the one in the case at bar have 
been held to be conditional sales and not to Create 
a lien: | 

G. W. Parsons Co. v. U. S. Fidelity Co\., 225 

F. 252 (D. C. Iowa). j 

In re Fitzhugh Hall Amusement Co. et ad.,. 

230 F. 811 (C. C.A. 2). j 

The plaintiff in error cites, in support of itSj con¬ 
tention that it is a lienor, the cases of U. S. v. One 
Cadillac Car, 57 D. C. App. 183; U. S. v. One Ford 
Coupe, 272 U. S. 321; United States v. Sylvester, 
273 F. 253; Jackson v. United States, 295 F.i620; 
and United States v. Humberd, 30 F. (2d) 413, hone 
of which, however, support that contention. 

In the case of United States v. One Cadillac 
Automobile, 57 D. C. App. 183, the Government 
conceded, for the purpose of the issues there in¬ 
volved, throughout the proceedings, that the peti¬ 
tioner should be recognized as a lienor and thaj: his 
lien should be approved and paid. That question 
never came before this Honorable Court in any 
manner, and no express ruling was made by this 
court upon that question. 

In the Sylvester case, supra, the Court appar¬ 
ently assumed, upon the pleadings, that the 

81409—29 - 4 | 
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petitioner was a lienor. This question was not 
before the Court, nor did it attempt to rule thereon . 

In the Jackson case, supra, the Court, likewise, 
made no finding whatever that the petitioner was a 
lienor, but did assume, from the pleadings, that he 
had a lien. Here, too, no question came before the 
Court such as is here in question, nor did the Court 
rule thereon, but it is quite significant to note 
that the Court referred with approval to the case of 
United States v. Smith, supra, which expressly held 
that such a vendor is not a lienor but an owner. 

The Supreme Court in the case of U. S. v. One 
Ford Coupe, supra, did not discuss nor attempt to 
decide whether such a vendor is an owner or lienor, 
and that case is no authority whatever upon this 
proposition. 

In the case of U. S. v. Humberd, supra, the Court 
discussed the rights of lienors, and the rights of 
owners, and expressed the view that under the 
Kansas Statutes the vendor was more nearlv a 
lienor than an owner without deciding that ques¬ 
tion, but expressly held that the lienor was not the 
assignee, but the original vendor; that if it was a 
lien, it was created when the paper was signed, and 
then the lienor knew the car was to be unlawfully 
used . 

Even if the plaintiff in error is to be deemed a 
lienor, which the defendant in error denies, its lien 
was created, not at the time of the assignment by 
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the Ourisman Company of the forged contract to 
it, but at the time of the execution of the contract 
entered into bv and between the Ourisman I Com¬ 


pany, as vendor, and the purported purchaser, as 
vendee, who in fact was the bootlegger in question, 
and not Kuntzleman. The lien, if any, was created 
before the plaintiff in error took its assignment. 


This was squarely held by the Court in the case 


of Mo. Inv. Co. v. l T . S., 32 F. (2d) 511 (C. C. [4. 6). 
In that case the Buick Company sold an automobile 
to Farina, and the Buick Company assigned the 


contract to the Investment Company. Afteh* the 
automobile had been seized and Farina convicted 
for transportation of liquor therein, the M<j>. In¬ 
vestment Company, as assignee, petitioned for the 
return of the car. In denying the petition the 
Circuit Court of Appeals had this to say: 


We think that upon this record thg con¬ 
trolling issue was misconceived. The! liens 
preserved by the statute against confisca¬ 
tion are those which are “ established 
* * * as being bona fide and as having 

been created without the lienor having any 
notice that the carrying vehicle was being 
used or was to be used for illegal transpor¬ 
tation of liquor.” The party whose good 
faith and lack of notice are referred to in 
this statute is the lienor in whose favor the 
lien was created; but that party in thi$ case 
was the Buick agency. * * * | 

Not only is the conclusion which we have 
stated plainly apparent, we think, from 
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the language of the statute, but only 
language very expressly to the contrary 
would be persuasive that the Congress in¬ 
tended to put such transactions on the basis 
of negotiable paper, and to allow the as¬ 
signee of a mortgage to prevail over the gov¬ 
ernmental confiscation, when the original 
mortgagee could not do so. 

IV 

The plaintiff in error, to recover, must show “ good 
cause” against forfeiture, prima facie to be had under 
the statute, and is charged with a heavy burden of 
overcoming prima facie forfeiture and showing “good 
cause ” 

The Section of the Statute under which this peti¬ 
tion was filed is Sec. 26, of Title II, of the National 
Prohibition Act, which, so far as applicable, reads 
as follows: 

Skc. 26. When the Commissioner, his as¬ 
sistant, inspectors, or any officer of the law 
shall discover any person in the act of trans¬ 
porting, in violation of the law, intoxicating 
liquors in any wagon, buggy, automobile, 
water or air craft, or other vehicle, it shall 
be his dutv to seize anv and all intoxicating 
liquors found therein being transported con¬ 
trary to law. Whenever intoxicating liquors 
transported or possessed illegally shall be 
seized by an officer he shall take posses¬ 
sion of the vehicle and team or automobile, 
boat, air or water craft, or any other convev- 
ance, and shall arrest any person in charge 
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thereof. * * * The Court upon convic¬ 

tion of the person so arrested shall order the 
liquor destroyed, and unless good cause to 
the contrary is shown by the owner, shall 
order a sale hy public auction of the prop¬ 
erty seized, and the officer making the sale, 
after deducting the expense of keeping the 
property, the fee for seizure, and the c^>st of 
sale, shall pay all liens, according to jtheir 
priorities, which are established, by inter¬ 
vention or otherwise, at said hearing j^r in 
other proceeding brought for said purpose, 
as being bona tide and as having been created 
without the lienor having any notice that the 
carrying vehicle was being used or was to 
be used for illegal transportation of liquor, 
and shall pay the balance of the proceeds 
into the Treasurv of the United States as 
miscellaneous receipts. 

In order for the plaintiff in error to recovek he 
must show what the statute has defined as “^ood 
cause” against the forfeiture. 

The statute does not define what “good cause” is, 
but leaves it very properly as a relative term to be 
determined by the Courts under the peculiar cir¬ 
cumstances of each case. Several Courts, however, 
have passed upon the meaning of this phrase “^ood 
cause.” 

I 

In the case of United States v. One Shaw Auto¬ 
mobile, 272 F. 491 (D. C. N. D. Ohio), the Court 
said: 

In my opinion, however, good cause i^ not 
shown, unless the owner can prove clearly 
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and satisfactorily that his automobile teas 
used , not only without his knowledge and 
consent, but in excess of any authority, ex¬ 
press or implied, which may have been con¬ 
ferred by him upon the person using it. I 
am further of opinion that the owner must 
remove any imputation that he negligently 
entrusted his automobile to an employee 
or other person under circumstances from 
which a careful and prudent person ought 
to have 'known that it was likely to be thus 
illegally used. 

In that case the Court held that, where the owner 


of a taxicab permitted the driver to drive a fare to 
Cleveland, when the driver knew that he was trans¬ 


porting the proprietor of a saloon, but did not so 
advise his principal, the principal must be deemed 


to have engaged in that enterprise without making 
the proper enquiry or investigation, or taking the 


propel- precautions to ascertain whether or not the 
transaction was legal or illegal. The Court added 


the following significant statement: 


It was then a matter of public notoriety 
that whiskev was being transported * * * 
upon public highways in automobiles and 
trucks. To exonerate the owner on a show¬ 


ing merelv that instructions had been given 
to its drivers not to engage in illegal trans¬ 
portation of intoxicating liquors, notwith¬ 
standing the drivers were entrusted with full 
authority to decide whether the transaction 
was legal or illegal, would open the door wide 
to collusion and evasion of the law. 
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In the case of United States v. Kane, 273 F. j275 
(D. C. Mont.), where an intervening claimant 
claimed the car as assignee under a conditional bill 
of sale, the Court said: 

What is good cause, to relieve the owner 
from forfeiture of the vehicle, depends ubon 
the circumstances, including the owner's con¬ 
duct before, during and with respect to the 
case. 

If the circumstances do not reasonably 
inspire belief that justice would' be better 
served by refusal to impose or enforce j the 
statutory order of forfeiture and sale, prima 
facie due or made, good cause has not been 
shown . * * * 

An owner mav assert that he is free from 
complicity in the illegal use, and had no 
notice such use was contemplated, and yet, 
by reason of neglect, indifference, consent or 
acquiescence manifested in advance, or rati¬ 
fication afterwards, or other fault or inequit¬ 
able conduct, he may fail to show good cafise 
against forfeiture and sale . 

See also United States v. Montgomery, 289 F. |L2*> 
(D. C. Ariz.), where the Court said: 

It is to be observed that the court sliall 

order a sale of the car “unless good causb to 

the contrarv” is “shown bv the owner.” 

%/ 

* * * 

It has frequently been held that the petitioner 
comes into court with a very heavy burden upon 
his shoulders to show good cause against the fbr- 
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feiture. The statute prima facie makes the car for¬ 
feitable by reason of the conviction of the driver, 
and, in the absence of a showing of good cause, the 
statute imposes upon the Court the duty of con¬ 
demning the car, and it is only when an owner satis- 
factorilv sustains the burden of showing good 
cause as against such forfeiture that the court is 
warranted in denying the forfeiture. 

The provisions of Sec. 26, hereinbefore quoted, 
are not to be strictly construed, according to the 
general rule requiring a strict construction of for¬ 
feiture statutes, but the Congress has commanded 
that it be liberally construed, for it is provided by 
Sec. 3, of Title II, of the National Prohibition Act, 
that “all the provisions of this Act shall be liberally 
construed to ithe end that the use of intoxicating 
liquor as a beverage may be prevented. 

In the case of United States v. One Shaw Auto¬ 
mobile, supra , the Court said: 

A heavy burden, however, remains upon 
the owner, not only of proving that his ve¬ 
hicle was thus used without his knowledge, 
authority or consent, but of repelling any 
inference of negligence or collusion . It is 
in the light of evils at which the law is di¬ 
rected that the facts in each case must be 
weighed and scrutinized, in order to deter¬ 
mine whether good cause is shown. 

See also United States v. Kane, supra, where the 
Court said: 
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The burden of proof to relieve from for¬ 
feiture is upon those seeking relief. 

In the case of United States v. Kidd, 19 F. (2d) 
535 (D. C., S. D. Idaho), the Court said: j 

The mere freedom of the owner from be¬ 
ing connected with the offense of the car be¬ 
ing used illegally will not relieve the vehicle 
from forfeiture. He may fail to show good 
cause. * * * 

It would be “good cause” for an ownler 
to show that the car was taken and used 
without his consent, but after he voluntarily 
delivered possession of it to another, and it 
is then seized while being unlawfully used 
in the transportation of liquor, he can not 
say as against a forfeiture to the Govern¬ 
ment that the use was without his knowledge, 
and thereby have the car escape from for¬ 
feiture; * * *. 

y 

i 

The Ourisman Company is bound by the acts and knowl¬ 
edge of its agents, Moss and Hamilton, and is therefore 
charged with knowledge of the forgery and the fact th^t 
the real purchaser was a bootlegger, which knowledge 
is imputable to the plaintiff in error, as the assignee bf 
said company 

It is a familiar principle of law, in the law bf 
agency, that a principal is usually held liable, civ¬ 
illy, for the frauds, deceits, concealments, misrep¬ 
resentations, malfeasances, and misfeasances of his 
agents, when done in the course of his employment, 


i 

i 


although the principal did not authorize or even 
know of such conduct, and even forbade such acts. 
In all such cases the rule respondeat superior 
applies. 

This well-settled principle of law is stated in the 
case of Main v. Aukam, 12 App. D. C. 375, where 
the Court referred to the principle that the acts of 
the agent, in the course of his employment in rela¬ 
tion to the subject matter, binds his principal. 

In Story on Agency, 9th Edition, Sec. 139, Mr. 
Story states that the principal is bound by his 
agent's fraudulent acts , the author having this to 

sav: 

* 

And not only will the positive acts, repre¬ 
sentations, declarations, and admissions of 
an agent, when part of the res gestae, be 
binding upon the principal; but even his 
fraudulent or negligent statements, misre¬ 
presentations, and concealments will, in 
many cases, have the same effect. * * * 

Again, in Sec. 140, of the same work, it is said: 

Upon a similar ground, notice of facts to 
an agent is constructive notice thereof to the 
principal himself, where it arises from, or 
is at the time connected with, the subject 
matter of his agency. 

The plaintiff in error has invoked a doctrine well 
established in equity, that an agent, who, while car¬ 
rying out the scope of his authority as such agent, 
steps aside for a moment, from such employment, 
and commits an independent fraud upon his prin- 
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cipal, is not presumed to have communicated knowl¬ 
edge, which he acquired in the execution of sjich 
fraudulent purpose, to his principal. There is no 
question about the existence of this well settled 
rule, but it is respectfully submitted that this rple 
has no applicability to the case at bar. 

The plain facts in the case at bar, that can pot 
be denied, are these: Moss was the salesman fov 
the Ourisman Company and, acting within the 
scope of his authority, he undertook to sell one I of 

I 

its automobiles, and, in the regular course of bi\si - 

i 

ness, on forms prepared by the vendor, permitted 
someone fraudulently to forge the name of the pur¬ 
ported purchaser of such automobile. All of this 


was done for the purpose of effecting a sale of the 
Ourisman Company's automobile. The agent, j of 
course, secured a commission, which he would hilve 
done in the event it was an entirely honest trans¬ 
action; a commission no greater or less than that 

which he ordinarilv would have secured. The 

«/ 

Ourisman Company, through its authorized age)it, 


accepted this contract, but before it did so, it 
learned, through its head bookkeeper, that its agqnt 
Moss had acted somewhat unusually in witnessing 
the forged signature of the purchaser in this con¬ 
tract. A fact, which the plaintiff in error totajly 

i 

ignores, but which is of large import, then occurs. 
This man Hamilton, the bookkeeper for the vendor, 


attaches his signature as a witness to the ad¬ 
mittedly forged signature of Kuntzleman in the 
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credit report, attached to which is the assignment 
of this contract to the plaintiff in error, which 0071- 
tract is the source of all rights this plaintiff in error 
has with respect to this automobile, if any. If on 
such facts tlie Ourisman Company is not charge¬ 
able with knowledge, then it must be said that, in 
order that a dishonest and unscrupulous vendor 
may carry out his fraudulent designs, he need only 
secure a corrupt and fraudulent salesman, making 
sure, however, that that fraudulent salesman con¬ 
ceals from his principal his fraudulent acts, and 
thereupon the vendor and his assigns are not 
chargeable with such knowledge and can defeat 
a forfeiture of an automobile thus sold. That is 
precisely the situation that the plaintiff's in error 
argument leads us to, and creates a situation so 
ridiculous on its face and so absurd in its conse¬ 
quences that, were it true, the statute in question 
would be nothing but a play of words and utterly 
without efficacy. It is respectfully submitted that 
no court will give to a statute such an absurd con¬ 
struction. 

The plaintiff in error, in his brief, at pages 5 
and 6, quotes a passage from Pomeroy’s Equity 
Jurisprudence, Volume 2, Third Edition, Sec. 675. 
It is regretted that he did not go on and quote the 
passage appearing immediately after the end of 
the quotation which he has set forth in his brief. 
After the word “perpetration,” at the very end of 
the quotation made by the plaintiff in error, on page 
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6 of his brief, in the work from which he qilotes, 
namelv, Pomerov’s Equity Jurisprudence, is found 
a semicolon and immediately thereafter the follow¬ 
ing very significant statement: 

i 

It has never been extended beyond these 
circumstances. It follows, therefore, j that 
every fraud of an agent in the course orf liis 
employment, and in the very same transac¬ 
tion, does not fall within this exception; and, 
most emphatically, it does not apply fphen 
the agent's fraud consists merely in liis con¬ 
cealment of material facts within his own 
knowledge from his principal. 

This statement, together with the large number 
of authorities cited thereunder, shows very clqarlv 
that where the agent is acting within the scope of 
his apparent authority and has not stepped outside 
therefrom to commit a fraud independently for his 
own benefit, against his principal, the principal will 
he hound hy the fraudulent acts of his agent, though 
concealed from his principal. 

A reading of other sections of this same work 
shows the fallacy of the plaintiff’s in error codten- 

i 

tion, for in Sec. 666 of said work the author sbvs: 

! 4 

The general rule is fully established, that 
notice to an agent in the business or employ¬ 
ment which he is carrying on for his princi¬ 
pal is a constructive notice to the principal 
himself, so far as the latter’s rights and lia¬ 
bilities are involved in or affected by the 
transaction. This rule alike includes and 
applies to the positive information or knowl- 
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edge obtained or possessed by the agent in 
the transaction, and to actual or constructive 
notice communicated to him therein. 


There are three cases which have been found in 
the books wherein an automobile has been seized 
in the hands of a bootlegger, and where the acts of 
the agent of the vendor were concealed bv the agent, 
but were held binding upon the principal in an 
action to recover the automobile under this very 
statute, as against forfeiture. These three cases 
are exactly similar in principle to the case at bar 
and would seem to be decisive against the plaintiff 
in error. 

The first of these three cases is the case of United 


States v. One Shaw Automobile, etc., 272 F. 491 
(D. C., X. 1). Ohio). In that case a taxi automobile 
was seized while transporting liquor. The boot¬ 
legger asked the driver to drive him from Pitts¬ 
burgh, Pennsylvania, to Cleveland, Ohio; there¬ 
upon the driver called the Superintendent of the 
Taxi Company telling him that his taxi was not in 
condition to go to Cleveland and the Superintend¬ 
ent directed him to drive the taxi back to the Com¬ 
pany's garage and get another, which he did. It 
appears that the driver did not communicate to his 
superiors that the prospective fare teas a saloon 
keeper. The driver returned to the saloon and 
picked up the bootlegger, who loaded some 186 
quarts of whiskey into the taxi, and the driver pro¬ 
ceeded to Cleveland. On the wav the driver dis- 

«/ 



covered that the whiskey was in the taxi, andj the 
Court found as a fact that the driver was a full par¬ 
ticipant in the illegal transaction, and it doesnot 
appear that he at any time communicated this in¬ 
formation to the Company officials. 

Upon these facts the Court denied the petition, 
and upon the question of agency had this to say: 

Upon these facts I am of opinion that 
good cause is not shown to exonerate the 
automobile from condemnation and jfor- 
feiture. The driver in a wav represented 
the owner at the time he devoted its cat to 
this illegal service. It is true that his j au¬ 
thority and powers were restricted as com¬ 
pared with the authority and power of a 
manager or superintendent, but within that 
limited scope he had power and authority to 
act for the owner, which, being a corpora¬ 
tion, must of necessity always act by agejuts. 
He was so far within the scope of his jau- 
thoritv that the owner during the entire 
period would have been liable for his negli¬ 
gence in operating the car and for repairs 
and supplies ordered during the trip, j If 
he had negligently injured some one enrojite, 
the owner would have been liable ! in 
damages. 


The second case is that of United States v. Kidd, 
19 F. (2d) 535 (D. C. S. D. Idaho). In the latjter 
case Kidd was arrested while transporting liquor 
in an automobile and the automobile seized by Offi¬ 
cers of the law and the driver was convicted of 
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transportation. The Tom Poole Motor Company 
had sold the automobile to Kidd under a condi¬ 
tional sales contract, reserving title. Incidentally 
the Court held that the vendor was an owner, and 
not a lienor. I After the car had been sold to Kidd, 
a police officer met the •sales))!cm of the Tom Poole 
Motor Com pan}}, who had effected the sale to Kidd 
on behalf of the Company, and told him that Kidd 
was a bootlegger and that lie might lose his car, to 
which the salesman replied “For God’s sake, lay 
off him until he gets the car paid for.” 

It is to be noted that in the Kidd ease, supra, this 
communication was made to the intervenor’s sales¬ 
man , after the! sale was consummated, audit does not 
appear from the reported case that the salesman ever 
communicated this knowledge to his principal. It 
might have been argued in that case with equal 
force, as the plaintiff in error here argues, that the 

salesman was actuated bv a desire to let the trail- 

* 

saction go through so that he would get his com¬ 
mission, and that for this reason he concealed this 
information from his principal. 

The Court, however, denied the petition for a 
return, and unon this nhase of the case said: 

-A. A 

The agent of intervener then sanctioned 
and condoned the illegal use of the car, after 
being notified by the police officer that the 
one whom he had placed in possession and 
control of it was engaged in the illegal sale 
of liquor, in his failure to take the steps 
granted to him under the title note of pre- 



39 


venting the defendant from unlawfully 
using it. 

o 

The Court, in this case, very clearly held!the 

7 7 

vendor liable for the knowledge and acts of j his 
agent, although such knowledge was never com¬ 
municated to the principal. 

The third case is that of U. S. v. IIumberd, 30 F. 
(2d) 413 (D. C. Kan.), in which case this prop¬ 
osition was sustained bv the Court under the Yerv 

•• | 

statute here in question, and the facts in that case 
are so similar to the case at bar that that case would 
appear to be decisive of the issues here involved, 
and it is to be particularly noted that the factjs in 
the Humberd case were not as strong against the 
petitioner as in the case at bar. In that case the 
Kritzler Motor Company was about to sell a car to 
Humberd, a bootlegger, but learning that the 
Finance Company would not finance a sale to 
Humberd, the Motor Company's salesman made the 

7 X V 

sale, in fact, to Humberd, but the contract and note 
were made in the name of one Smith, who enjoyed 
a good reputation, and the contract and note ex¬ 
ecuted bv Smith were assigned bv the Motor Com- 
pany to the Finance Company without notice ihat 
Humberd was the real purchaser. There was! no 
forgery in that case, as in the case at bar, but | the 
same concealment of the actual purchaser as is pres¬ 
ent in the case at bar. The Court, in denying jthe 
petition of the Finance Company, had this to say: 

It mav be urged that the “lienor” referred 

4. O 

to means the assignee; but it is difficult to 
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account for the use of the word “created,” 

rather than ‘ ‘ acquired. ’ ’ The case is not free 

from doubt, but it is not easy to assume that 

* 

Congress intended to afford such a simple 
and safe device to evade the whole policy 
of the seizure statute. 

If the intervener is considered the 
“owner,” the same end would be reached. 
An owner can recover his car “ for good 
cause shown.” 

And the Court held that, the Kritzler Motor 
Company having, at the time of the execution of the 
contract, knowledge from which guilt mav be im- 
puted, the Finance Company, though innocent of 
such knowledge, could not prevent the forfeiture. 
It is respectfully submitted that this case is 
squarely in point and decisive of the case at bar. 

These three cases, being cases similar in principle 
to, and arising under the same statute as is involved 
in, the case at bar, would seem to be decisive of this 
question, and to most effectively dispose of the con¬ 
tention made by the plaintiff in error herein. 

There are many cases in the books where a prin¬ 
cipal has been held responsible for the acts of his 
agent, although the agent was acting fraudulently 
and without the principaVs hnowledge of such 
f raud. In the case of Rogers v. Palmer, 102 17. S. 
263, an attorney for B procured a judgment by de¬ 
fault in favor of B against C, of whose insolvency 
and intent to commit a fraud of the Bankruptcy 
Law the attorney had concealed from his principal. 
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The Supreme Court held that this knowledge of 
the attorney was imputable to his principal B. i 
In the case of Suit v. Woodliall, 113 Mass. §91, 
Patton, an agent of the plaintiff, for the salg of 
whiskey with authority to receive orders and agree 
on the price, etc., took certain orders from the de¬ 
fendants for the liquor and agreed with the defend- 
ants as to the price. Patton at this time knew tjhat 
the defendants intended to use these liquors in Vio¬ 
lation of the Massachusetts liquor laws, but con¬ 
cealed this fact from his principal. In a suit If or 
the recovery of the purchase price of these liquors, 
the Supreme Court of Massachusetts held that the 
principal was charged with the knowledge of j his 
agent and said: 

As a general rule, notice to an agent, in 
the course of the transaction in which h^ is 
acting for his principal, of facts affecting 
the nature and character of the transaction, 
is constructive notice to the principal. 
* * * His act is the act of the principal, 

who can not accept it so far as it is advan¬ 
tageous and reject any infirmity which at¬ 
taches to it. Notice to the agent of any 
facts which enter into and give character] to 
the act affects the principal. 

This question was carefully considered! in 
the recent case of The Distilled Spirits, 11 
Wall. 356. That was a proceeding for the 
forfeiture of spirits alleged to have been (re¬ 
moved from a public warehouse in frauds of 
the revenue laws. It was held that if ihe 
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claimant bought the liquors in good faith, 
they were not liable to forfeiture, but if he 
bought through an agent, and the agent had 
notice of the fraud at the time, his principal 
iraa bound by such notice. * * * 

We think the principle applies to the 
cases at bar, and that, if the agent employed 
to negotiate the sales to the defendants knew 
or had reasonable cause to believe that the 
defendants intended to sell the liquors sold 
in violation of law, the plaintiffs were af¬ 
fected by such notice , and the sales were 
illegal. 

In the case of Atlantic Cotton Mills v. Indian 


Orchard Mills, 147 Mass. 268, a case which is often 
quoted in other jurisdictions with approval, Gray, 
the treasurer of both the plaintiff and defendant 
companies, had been embezzling funds from both 
companies. To cover his defalcations when he ex¬ 
pected an examination to be made, he placed cer¬ 
tain fraudulent checks of the defendant company 
with the funds of the plaintiff company, which he 
had drawn payable to the plaintiff company in the 
amount of some $200,000, and these fraudulent 
checks were in the plaintiff company’s possession 
when the defalcations were discovered. In a suit 


by the plaintiffs to recover on the checks as in¬ 
nocent purchasers, it appearing that no officer of 
the plaintiff, except Gray, knew anything about the 
fraud which Gray had fraudulently concealed from 
the plaintiff, the Court said: 


It is true that no officer of the plaintiff be¬ 
sides Gray knew of the fraudulent origin 

%/ cp 

of these checks; but in the very transaction 
of receiving them, the plaintiff was repre¬ 
sented by Gray, and by him alone, and\ is 
bound by his knowledge. It is the same| as 
if the plaintiff’s directors had received {he 
checks, knowing what he knew. For the 
purpose of accepting the checks, Gray stood 
in the place of the plaintiff, and was {he 
plaintiff. It is quite immaterial, in refer¬ 


ence to his question, in what manner orjby 
what officers of the corporation the funds 
were afterwards used. The important con¬ 
sideration is, how the plaintiff became pos¬ 
sessed of the money; and it is apparent that 
it was through the act of no other person 
than of Gray himself. * * * 

It must be deemed to have known what he 
knew; and it can not retain the benefit of his 
act, without accepting the consequences of 
his knowledge. The plaintiff can not obtain 
greater rights from his act than if it did the 
thing itself, knowing what he knew. * * * 

The rule is general, that, if one who as¬ 
sumed to do an act which will be for the belie- 

j # j 

fit of another, commits a fraud in so doing, 
and the person to whose benefit the frdud 
will enure seeks, after knowledge of the 
fraud, to avail himself of that act, and to re¬ 
tain the benefit of it, he must be held to adopt 
the whole act, fraud and all, and to be charge¬ 
able with the knowledge of it, so far at leist 
as relates to his right to retain the benefit so 
secured. 
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Tlie plaintiff in error cites various authorities 
tending* to support his contention in this respect. 
There is no doubt that these cases do support his 
statement as to the rule of law, as to which the de¬ 
fendant in error has no dispute. But what the 
plaintiff in error fails to observe and to point out to 
the Court, is, that the cases in which the rule which 
he invokes are applied were entirely different from 
the case at bar. For example, in the case of The 
American Surety Company v. Pauly, 170 U. S. 133, 
cited by the plaintiff in error on page 6 of its brief, 
if one reads this case fullv, it is found that the 
fraudulent act was as follows: One O’Brien, about 
to become the cashier of the bank, applied for a 
bond guaranteeing his fidelity. Collins, President 
of the same bank, intending to conspire with 
O’Brien to steal the Company’s funds, voluntarily 
certified to the Surety Company as to the reliabil¬ 
ity and responsibility of O’Brien, and the Surety 
Company went bond for the faithful performance 
of his duty. On a suit on this bond, the Company 
defended upon the ground that the bond was void 
by reason of the fraudulent representations and 
concealments of the President Collins. The Su¬ 
preme Court referred to the statement contained 
in Story on Agency, Sec. 140, to the effect that the 
principal is bound by the constructive notice of his 
agent, received in the scope of his authority, and 
then significantly said: 

In the first place, the procuring of a bond 
from O’Brien, in order that he might be- 
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come qualified to act as cashier, was no ]oart 
of the business of the bank nor within i the 
scope of any duty imposed upon Collins as 
President of the bank. * * * The b^nk 

did not authorize Collins to give, nor w4s it 

w # j 

aware that he gave, nor was he entitled! by 
virtue of his office as President to sign, ^ny 
certificate as to the efficiency, fidelity or! in¬ 
tegrity of O’Brien. * * * What there¬ 

fore Collins assumed in his capacity! as 
President to certify as to O’Brien’s fidelity 
or integrity, was not in the course of fhe 
business of the bank nor within any author¬ 
ity he possessed. 

The case illustrates very well the kind of case$ to 
which the rule cited by the plaintiff in error is ap¬ 
plicable, and its total inapplicability to the casq at 
bar. Of course, if the agent Moss had gone entirely 
outside the scope of his authority and had com¬ 
mitted an independent fraud against his principal, 
as Collins did in the American Surety Company 
case, supra, his principal might not be bound by 
such fraud. But the facts in the case at bar are t^iat 
he acted entirely within the scope of his authority 
and in the usual course of business. 

I 

Without taking the time to discuss the details 
of each of the other cases cited by the plaintiff 
in error in his brief, on this proposition, fromi a 
reading of these cases it is apparent that they wcjre 
each decided upon the point that the agent, in coin-' 
mitting the fraud upon his principal, went outside 
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the scope of his apparent authority and acted inde¬ 
pendently in the commission of such fraud , for his 
own benefit and adversely to his principal. Of 
course, in such cases the rule stated by Pomeroy 
may be applicable, and such knowledge of the agent 
may not be imputable to the principal. But that 
is not true where the agent is acting within the 
scope of his authority and in so doing commits a, 
fraud. In such cases the general rule is that the 
principal is bound by the acts of his agent and the 
fraud of his agent is imputable to the principal , and 
no one of the cases cited by the plaintiff in error 
when carefully examined, denies this proposition. 

Moreover, even under the rule relied upon by 
the plaintiff in error, there is another rule of almost 
universal acceptance, to the effect that when a prin¬ 
cipal has been defrauded bv his agent, under such 
circumstances as he might, by invoking the rule 
cited by the plaintiff in error, escape responsibility 
for the agent’s fraud, he must, when learning of 
such fraud, promptly disavow and disaffirm the 
same, otherwise he will be charged with such fraud. 

This rule is well stated by the Supreme Court of 
the United States in the case of Upton v. Tribilock, 
91 U. S. 45, where the Court savs: 


One who claims to have been drawn into a 
fraudulent purchase must exercise care and 
diligence to discover the fraud, and must be 
prompt in repudiating his contract on the 
ground of such fraud. 
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See also Poweroy’s Eq. Jurisp. 3rd Ed., p. 897. 

There is no evidence whatever in this case that 
the Ourisman Company, whose salesman, in th^ ex¬ 
ercise of his apparent authority, perpetrated | the 
fraud in question, and ivliose bookkeeper apparently 
permitted the fraud to go through, although his sus- 

i 

picion was aroused in the transaction and altlidugh 
he himself appears to have witnessed the forged; sig¬ 
nature of Kuntzlenian upon the purchaser’s state¬ 
ment, has ever repudiated this fraudulent transac¬ 
tion ; nor has this plaintiff in error repudiated the 
transaction; on the contrary, this plaintiff in e^*ror 
comes into Court asserting a claim to this autqmo- 
bile under this forged contract, relying upon it for 
its alleged rights, and in the same breath asks this 
Court to find that, by reason of* this fraudulent 
transaction, its assignor, the Ourisman Company, is 

i 

not charged with knowledge of its fraudulent a^ent, 
Moss, in executing this forged contract. 

It seems too clear for argument that this rule, 

l 

as quoted from Pomeroy on page 5 of plaintiff fs in 
error brief, was made in order to prevent aif in¬ 
nocent principal from being liable to a person \who 
had conspired with the principal 9 s agent to defraud 
the principal, where the agent thus committed an 
independent fraud to effectuate that conspiracy 
and concealed the facts from his principal. AJd of 

i 

the cases cited by the plaintiff in error are of jthis 
nature. For example, in the case at bar, if this 
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were a proceeding brought by the bootlegger, who 
had bought the automobile from the agent Moss, to 
hold the vendor, the Ourisman Company, or its as¬ 
signee, the plaintiff in error, liable on the forged 
contract, this rule might be invoked to protect the 
vendor and its assignee from such liability, because 
the bootlegger would be profiting at the expense of 
his own fraud, committed with the fraudulent aid 
of the agent, to defraud the principal. 

It is, however, quite a different proposition to 
contend, as the plaintiff in error here contends, 
that it mav assert a claim to the automobile in 
question, created and acquired under a forged in¬ 
strument, and be absolved from the responsibility 
of the agent’s ifraudulent acts in executing that 
contract, where no one is attempting to hold it re¬ 
sponsible under such contract; it seeking, however, 
to avoid a forfeiture by the Government made 
possible by the acts of the agent Moss; and espe¬ 
cially when the bookkeeper of the vendor, Hamil¬ 
ton, who was intrusted by the principal with the 
duty of carrying through the contract and having 
it properly witnessed, not only had his suspicions 
aroused by the peculiar actions of Agent Moss in 
witnessing the purported signature of the pur¬ 
chaser, but actually witnessed himself the forged 
signature of Kuntzleman to the Credit Report. 
This Credit Report was very material to both the 
vendor and to the plaintiff in error. How does the 
plaintiff in error attempt to explain this action on 
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the part of Hamilton ? It does not and can not ex¬ 
plain it. It remains painfully silent as to tihis 

! 

very important and material fact, which brings the 
whole transaction closely home to the Ourisnian 
Company, and discloses a manner of dealing so 
negligent and careless as to wholly preclude the 
vendor from a showing of good cause, with whjlch 
the plaintiff in error herein, being the assignee! of 
the vendor, is clearly chargeable upon all the Au¬ 
thorities. 

vi ! 

The record fails to show that the plaintiff in error lUs 
sustained the burden of showing good cause against 
forfeiture 

It universallv has been held that a failure jto 
show reasonable prudence and diligence on the p^rt 
of the vendor or his assignee, or to make a proper 
and full investigation of the circumstances, or ahy 
negligence on their part, will defeat an attempt jto 
show good cause, and will result in a denial of| a 
claim for return of the car. j 

In the case of United States v. Shaw, 272 F. 491 
(D. C. N. D. Ohio), the Court held that, where a 
driver of a taxicab was asked to drive a fare to 
Cleveland, the driver knowing that he was trans¬ 
porting the proprietor of a saloon, and the driver 
called up the proprietor and got another taxicab 
with which to make the trip, the proprietor wis 
negligent in not having made inquiry, or investiga¬ 
tion, or taken sufficient precautions, and the for¬ 
feiture of the car was decreed. 
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In the case of United States v. Kane, 273 F. 275 
(D. 0. Mont.)? the Court held that where the 
vendor bad sold a car to a stranger, who was of a 
vocation notoriously used as a cloak for the illicit 
liquor traffic, and did not make proper inquiries 
into the vendee’s purpose or repute, the interven¬ 
ing claimant could not prevent the forfeiture of 
the car. 

In the case of United States v. One Dodge Coupe, 
13 F. (2d) 1019 (D. C. E. D. Tenn.), where the 
owner of an automobile loaned the same to a man 
for legitimate purposes only, but who, in fact, was 
a bootlegger, and the petitioner made no careful 
inquiry as to his purpose or his standing, the Court 
said: 

Before she [the petitioner] can prevent a 
forfeiture or sale of the car under the stat¬ 
ute, it is necessary that she show good cause 

to the contrary * * *. 

%/ 

Upon the whole, I conclude that the peti¬ 
tioner has wholly failed to show any good 
cause as against the forfeiture of this car, 
and a forfeiture is therefore ordered under 
Section 26. The petitioner must necessarily 
have known, or should bv the exercise of rea- 
sonable precaution have readily ascertained, 
that Glover was engaged in illicit liquor 
transactions. (Brackets ours.) 

See also United States v. Kidd, 19 F. (2d) 535 
(D. C. S. D. Idaho), where the agent of the vendor, 
under a conditional bill of sale, was orally notified 
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by a police officer on the street, that his vendee wps 
a bootlegger, the Court said: 

After receiving such information from ^n 
officer of the law, it certainly became his 
duty, if he desired to protect his property, 
to have taken steps, which he had a right 
to do under his title note, to repossess the 
car, * * *. j 

and the Court denied the return of the car. 

In the case of U. S. v. Humberd, supra, where t|ie 
Finance Company claimed a car, sold by its hs- 
signor, in fact, to a bootlegger, but, on paper, to 
Smith, the Court had this to say: 

Whatever may be the law as to that partic¬ 
ular question, if the intervener is an owner, 
I could not find that it has shown good cause 
for recovery of the car, when it did not even 
make enough inquiry to ascertain that Smith 
was really not the purchaser, had never had 
possession of it at all, and had never made a 
payment on it. * * * 

It is strongly urged that such a conclusion 
is offensive to all our ideas of property 
rights; that to deprive a citizen of his prop¬ 
erty by force of law, when he is entirely with¬ 
out blame, is subversive of our conception bf 
government; and that, each time such action 
is taken, the enemies of the prohibitory lajw 
find another recruit; that those in sympathy 
with the law ought to be engaged in making 
friends for the law, instead of enemies. 
However much such considerations may ap¬ 
peal to the court as an individual, they do 
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not fall within his official domain, since it 
has been decided that Congress may con¬ 
stitutionally attach guilt to the “ thing, ” 
rather than its owner and may engraft upon 
our system the Hebraic theory of fixing re¬ 
sponsibility upon the ox that gores, irrespec¬ 
tive of the ownership. Congress has exclus¬ 
ive domain over considerations of policy. 

The plaintiff in error cites the recent case of 
Byroad v. U . S., decided by this Honorable Court 
on November 4, 1929. It is respectfully sub¬ 
mitted that the facts in that case are so entirely 
different from those in the case at bar, that the 
Bvroad case is no authority for holding that the 
plaintiff in error herein has shown ‘ 4 good cause ” 
against forfeiture in the case at bar. 

In the Byroad case, supra, this Honorable Court 
expressly found that there was a valid conditional 
sales contract, and there was no forged contract in 
that case, as in the case at bar. Moreover, in the 
Byroad case 1 , the vendor made a careful investiga¬ 
tion of the purchaser, whereas in the case at bar, 
the Ourisman Company made no investigation, re¬ 
lying solely upon the forged credit report submitted 
by its agent Moss. Again, the Court found in the 
Byroad case that there was no question of the good 
faith of the vendor, and that there was no show¬ 
ing of neglect by the vendor, whereas in the case 
at bar, as hereinbefore pointed out, there was 
gross neglect by the vendor, guilty knowledge by 
Moss of the forgery, and the witnessing by Hamil- 
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ton of Kuntzleman’s forged signature, whom Ham - 
ilton had never seen . 

In the ease at bar Moss, the salesman of i;he 
Ourisman Company, was a party to the sale of the 
automobile in question to a known bootlegger, under 
a forged instrument, and Hamilton, its bookkeeper, 
not only had his suspicions aroused by Moss 7 
unsual signing of his signature as a witness, but 
himself signed his name as a witness to Kunt 2 jle- 

j 

man’s forged signature, although he never sbw 
Kuntzleman. 

Moreover, the plaintiff in error caused cert4iu 
investigations to be made of the purported pur¬ 
chaser, Kuntzleman, but very material questions, 
including the intended use of the automobile, called 
for in the credit report used in the ordinary course 
of business by the vendor remained unanswered . 
(Rec. p. 41.) Very important facts which a reason¬ 
ably prudent man would have secured remained 

i 

wholly unanswered. Only a cursory investigation 
as to who Kuntzleman was was made. Neither tjhe 
vendor nor the plaintiff in error, its assignee, ever 
consulted with Kuntzleman or communicated with 
him in any way, shape, or manner. Had they done 
so, they would instantly have found out frcjm 
Kuntzleman that he was not buying the automobile; 
that he had not authorized any one to buv it in bis 
name or behalf, and that the whole transaction whs 
fictitious. Had they had any communication with 
the salesman who was negotiating this sale, they 
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might have found out some of the facts. At any 
rate, they took no such steps. The plaintiff in error 
contented itself wholly with a cursorv but incom- 
plete investigation as to the financial responsibility 
of the purported paper purchaser. Even after the 
plaintiff in error had discovered the fraudulent 
character of the transaction, it did not take any 
steps to disavow or disaffirm the transaction, but in¬ 
sisted and still insists in enforcing this fraudulent 
contract. This, it is respectfully submitted, is not 
such conduct as entitles this plaintiff in error to pre¬ 
vent the prima facie forfeiture of this car, which the 
statute prescribes, by reason of the unlawful use by 
the driver thereof who was permitted to get posses¬ 
sion of the car by the negligent act of the salesman 
for the vendor, who is the assignor of this plaintiff 
in error. 

CONCLUSION 

In conclusion, the defendant in error respectively 
submits, for the reasons herein set forth, that this 
plaintiff in error has not shown good cause against 
the forfeiture of the automobile in question; that 
the plaintiff in error herein, claiming under an ad¬ 
mittedly forged instrument, which is a nullity, can 
not assert any claim, by virtue of such contract, to 
the automobile in question; that the Ourisman Com¬ 
pany is clearly chargeable with the acts of its agent, 
Moss, not only under the general rule of agency, but 
particularly by reason of the knowledge gained by 
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its bookkeeper, Hamilton, and that, therefore, said 
Company is not in any position to show good cau^e 
against forfeiture; and that the plaintiff in errcjr 
herein, as the assignee under a nonnegotiable in¬ 
strument of the Ourisman Company, stands exactly 
in its shoes, and is subject to all the defenses whi<ffi 
might be made against it, and, therefore, is not en¬ 
titled to recover the automobile in question, or the 
proceeds held in lieu thereof. 

Wherefore, the defendant in error respectfully 
urges that the order of the Court below be 
affirmed. 

Respectfully submitted. 

Leo A. Rover, | 

United States Attorney, 
Harold W. Orcutt, 

Assistant United States Attorney, 
Attorneys for the Defendant in Error . 

November, 1929. 
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